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PAWEL OSTASZEWSKI

How to Research the Fear of Crime?

Fear of crime has been researched since late 1960s and is commonly recognized one
of the most frequent issue investigated in contemporary criminology. Definition of
the fear of crime, its operability by means of particular investigation methods and
techniques, and its macro-, meso-, and micro-social conditioning factors are widely
discussed in the scientific literature on the subject. This article describes methodo-
logical aspects of research on this issue and particular questionnaire questions formu-
lated in such research.

The most frequent method used in research on fear of crime is to use particu-
lar questionnaire questions asked to respondents on quantitative surveys. There are
attempts to use other research methods and techniques such as in-depth and focus
interviews or content analysis. Among qualitative research, there are two predomi-
nant methods of fear measurement and, what follows, its definition and analysis. The
first assumes a single question (e.g. how safe one feels on a lonely evening walk) with
closed categories of responses. Choosing a category by the respondent is deemed to
be an indicator of fear. The second method assumes that fear of crime is a continuous
quantitative variable created by a scale which sums up responses to a series of ques-
tions on particular aspects of fear (e.g. fear of various types of crimes). The results
obtained by the first method are presented as a percentage of respondents afraid of
becoming a victim of crime which percentage is to reflect fear of crime level in a so-
ciety. A relationship with other variables within to-dimensional analyses (e.g. using
cross-tables) and multidimensional (e.g. with the use of logistic regression) are also
investigated. Presenting one-dimensional results from the second method of meas-
urement is much less understandable since it relies on an abstract arithmetic mean
which is impossible to interpret. At the same time, however, they enable to define the
level of fear (and not only the sole fact of its occurrence or lack of occurrence) and to
use more precise techniques of two- and multi-dimensional analysis such as compar-
ison of means and linear regression. It is worth to not that precise determination of
the number, form and way of asking such questions is subject to constant debate in
the literature which has not been decided so far.

STANISLAW MORDWA

Spatial Autocorrelation in Crime Rate Research

Spatial analysis of crime distribution has a long tradition. In general, studies con-
cerning this issue usually focused on compiling thematic maps. Some more advanced
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researching methods and techniques were popularised only after personal computers
became widespread and GIS software came into broader use. One of the research pro-
cedures now available thanks to this development was spatial autocorrelation, which
is the subject of this paper. In practice, spatial autocorrelation is about the degree of
correlation between an observed variable in a given location with the same variable in
a different location: the method allows to illustrate concentration areas of an analysed
phenomenon in space, or the lack of such areas.

The article first presents the theoretical and practical basis for the notion of
autocorrelation. Following other researchers, it was assumed that the fundamental
reason for spatial relations to emerge, i.e. spatial autocorrelation, are the interactions
taking place among neighbouring objects in a space. This warrants to conclude that
the intensity of a phenomenon analysed in one spatial unit exerts some effect (stim-
ulating or destimulating) on the intensity of the same phenomenon in neighbouring
units of space. This is confirmed in Waldo Tobler’s first law of geography: “everything
is related to everything else, but near things are more related than distant things” By
studying spatial autocorrelation, one may discover three different situations (fig. 1):
a) positive autocorrelation — when units of high value neighbour units of high value
of the same factor (hot spots), and low value units are found near each other at the
same time (cold spots); b) negative autocorrelation — when high value units neighbour
low value units of the same factor and vice versa; ¢) no autocorrelation — when no
principle is detected, as a unit of high value is neighboured by units of varied level of
the factor in question - both high and low.

In order to study the proneness of a phenomenon to create autocorrelation,
one should first establish the nature of spatial relations taking place between spatial
units — meaning the closeness (intensity) of neighbourhood. The relations take the
form of spatial weight matrices (fig. 2) in which queen contiguity or rook contiguity
is used. The weights can also be defined based on the threshold distance or k-nearest
neighbours. Due to the intensity of social-spatial contacts, it was decided that the best
effects in analysing criminal activity will be obtained with the use spatial weight ma-
trices in queen contiguity. The assumption was that the distribution of pathological
behaviours within a city, it is the direct contact between people living nearby that is
important; the existence of formal or informal boundaries (blocks, estates, neigh-
bourhoods, etc.) was considered irrelevant.

A formal assessment of autocorrelation can be conducted with a set of appro-
priate indicators analysed globally or locally. Hence, in the article, the author defined
the strength of global autocorrelation with the use of Moran’s I measure, and at the
local level, LISA statistics were used (taking advantage of the fact that the sum of local
statistics LISA equals the value of I).

After a presentation of the general assumptions of the autocorrelation method
employed in the paper, the author discusses the results of the analyses he conducted,
which takes the form of graphs inserted in the text, among others. In this part of
the article, special attention was drawn to the characteristics of the obtained results,



ARCHIVES OF CRIMINOLOGY 397

which stem from the choice of spatial units scale (fig. 4, 5, 7) and from the choice of
weight matrix, i.e. to the definition of spatial neighbourhood (fig. 8).

When the spatial autocorrelation was studied at the national level, in fig. 4 the
author shows the results of his calculations concerning crime intensity (I = 0.436).
Bearing in mind the widely known and well-established (over the course of the years)
picture of spatial distribution of crime rates in Poland, the results obtained are hardly
surprising. In the east of the country, where relatively few crimes are committed, a con-
centration stretching over two provinces was identified (lubelskie and mazowieckie)
as cold spots. A crime hot spot, on the other hand, is the western Poland’s lubuskie
province, where crime intensity was found the highest in the country (4014 crimes
per 100 thousand inhabitants). However, if the data aggregated at the province level
is broken down into smaller areas, a rather different value of global autocorrelation
statistics emerge, and so do different concentrations of local autocorrelation. This
is due to the fact that, although the value of the researched phenomenon does not
change, the arrangement and number of neighbouring units does. Fig.5 shows the
spatial autocorrelation in crime intensity again, yet this time it is broken down into
66 sub-regions. The most prominent thing to see is the significant cold spot type
concentration in the east of the country. Two hotspots were identified as well, with
one of them encompassing Upper Silesian cities, and the other Szczecin and Stargard
sub-regions (fig. 5).

As a next step, spatial autocorrelation was used to determine the crime rate
patterns within a city, using the example of £.4dz for this purpose. The results of the
spatial autocorrelation in three different variables on crime rates (the number of
crimes, crime intensity per 1 thousand inhabitants, density of crimes per 1 hectare)
are shown in fig. 7. In the graph, the point of interest was a very similar hot spot
arrangement — i.e. restricted to the down town area (despite the notable differenc-
es in the value of the global autocorrelation indicator). The characteristic feature of
this part of the city is the old, multi-functional housing development. According to
other research, the habitable buildings there are varied in their standards, with some
later-dating blocks of flats. Generally, the old and new buildings are in urgent need
of repairs, but the area itself requires considerable attention to welfare issues. The
arrangement of cold spots, however different it may be in each of the maps on fig. 7,
still concerns the outer parts of the city only. These areas are mostly former villages,
now characterised by single-family development.

Fig. 8, on the other hand, shows results of crime density autocorrelation in
L6dz obtained with the use of different weight matrices: the queen contiguity, rook
contiguity and n = 3 of nearest neighbours. It should be noted that in all the cas-
es, global statistics values are roughly at the same moderately high level - the best
autocorrelation effect was obtained for matrix n = 3 nearest neighbours (which is
a different assumption that in the research conducted on the entire country). Thus
obtained general arrangement of areas with high crime risk in the city of L6dz is
a model one, though some differences were noted - in particular where the range of
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areas with relatively low crime density was involved. The most dangerous spots with
high concentration of crime are found in the city centre, while the peripheral areas
are relatively safe.

The main advantage the spatial autocorrelation analysis has is that it allows to
obtain a comprehensive description of a spatial diversification of a researched phe-
nomenon taking the form of concrete global and local statistical data, as well as maps
or scatter plots. Naturally, as an alternative to analysing autocorrelation, one could
interpret and describe thematic maps (fig. 6). This, however, is not an objective scien-
tific procedure and may not return a clear result in the form of a model and general-
isation. A generalised analysis of spatial crime autocorrelation provides a generalised
model of spatial distribution of crimes in a space, and allows to identify problematic
areas where pathological behaviour occurs (fig. 8), which in turn can be used in pre-
vention activities to be undertaken by relevant authorities (majority of authors cited
in the article hold such opinion).

Identifying concentrations of crime may be a way to indicate areas with high
crime rates, but it cannot answer the following question: why some locations are more
criminogenic than other? To find an answer to this one, spatial regression analysis
would be necessary.

IRENA RZEPLINSKA
Criminal Careers of Juvenile Delinquents

Thirteen years ago, while conducting criminological research of juvenile delinquents
within a research programme of the Ministry of Education “Juvenile delinquents in
the past and today” I decided to research two groups of juvenile delinquents repre-
sentative for Poland:
1. The first was juvenile delinquents tried in the courts between 1985 and
1988, the choice of files was made on the basis on their availability. Ac-
cording to assumptions I planned to research a representative group of cas-
es of criminal deeds committed by juveniles and tried in criminal courts
in 1980. It appeared to be impossible, files of juveniles from 1980 in 2000
when I organized research were, according to regulations, destroyed (here-
inafter I use the term “80’s group”).
2. The second is a sample of a group of cases of criminal deeds committed by
juveniles and tried in criminal courts in 2000 representative for Poland
The main research assumption of the project of research of juvenile delin-
quents was to investigate and characterize juvenile crime and their social profiles. The
research concerned contemporary juveniles - “2000 group” and juveniles in the past
who were tried in courts between 1985 and 1989. I intended to investigate juvenile
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delinquents who belonged to the generation of the parents of those from “2000
group”. Yet a step backward by a generation was impossible (the files were destroyed).
I decided that the object of the research will be the group of juvenile delinquents tried
in juvenile courts in the 1980s.

In 2010 I searched the National Criminal Registry for the records of both
“1980s” and “2000 group”. Follow-up period for the latter group was 9 years. After
they turned 17 (which is the age limit of legal responsibility under Polish law), from
the “2000 group” tried in 2000 in juvenile courts 390 persons, that is 51,3%, were later
convicted for crimes. This group, at the moment of record search, was between 20 and
28 and majority of perpetrators were between 24 and 28 - that is young adults in the
period of the highest criminal activity.

The group of juvenile delinquents from 1980s was 555 persons. The follow-up
period was 22 to 22 years. In this group, according to National Criminal Registry
information, 187 persons, that is 33,7% had a criminal record at the moment of file
search, and they were between 35 and 44. As far as this group is concerned, part of
criminal records were erased' so a part of convictions in this group remains unknown.

Study of previous juvenile delinquents life histories, longitudinal study, crim-
inal career study - these are the names of the same types of research in criminology
whose main and common questions is: how many of previous juvenile delinquents
commit crimes in adult life. More detailed questions are:

- what is the type and significance of crime commited by previus juvenile

dalinquents in their adult lives?,

— what part of prevous juveline delinquent will become persistent criminals

and will commit crimes throughout their adult life until they grow old?,

- is it possibile to define etiological factors (risk factors) of persistent offend-

ers which have roots in their situation as minors?,

- whom will the justice system meet?; what part of previous juvenile delin-

quents will become clients of the justice system?

In both researched groups previous juvenile delinquents as adults are per-
petrators of various types of crimes of which crimes against property and assaults
with battery are a significant proportion. In the younger group - the “2000 group”
- one should notice the appearance of drug-related crimes and computer crimes.
Both groups have a common feature, during a follow-up period one third of previous
juvenile delinquents were later convicted only once. Two thirds — more than once.
In both groups we also found those who commited more than 10 crimes, these are
persistent offenders with a criminal career. Those who will become later persistent
offenders and will be convicted many a time during their adult life are - as it can be
estimated — approximately 10% of those who are tried in juvenile courts today. This

! Under Polish law expungement of record is, by virtue of law, automatic after 5 years, or in case of
most serious crimes, 10 years (with the exception of sexual crimes against minors which cannot be
expunged at all).
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piece of information on the estimated group of persistent offenders is an indication
for people in charge of the justice system, punishment execution agendas, and social
welfare institutions — concerning what will be the size and cost of the group they will
need to take care of.

We established the risk factors of becoming an adult offender by examining
social profiles of previous juvenile delinquents and by comparing occurrence of cer-
tain features in the groups of those who were and were not convicted in adult lives.
Juvenile delinquents who were tried for crimes in their adult lives were characterized,
in both researched groups, by certain common social features which were much less
common in the group of those who did not commit crimes in adult lives:

- they had several trial in juvenile courts,

- all of them had problems as confirmed by their schools, including behav-

ioural ones (hyperactivity, aggression, vulgar language),

- they came from problem families where father had at least a history of alco-

hol abuse.

These findings point to one thing: there is a need and it is useful to intervene in
case of such children who have educational and behavioural problems at school early.
There is a chance to improve lives of juveniles so that they do not become criminals
in adult life. But still, this is only a chance. The justice system will never eliminate
persistent offenders, who are also referred to as “career criminals™.

Matt DeLisi asks a question: is it ethical to predict behavior of individuals and
judge that if a person has a criminal record they will have another one? Is it ethical
to use the term “career criminals™? These questions concern also the sense of further
research of juvenile delinquents’ adult lives. Such research are sensible for making
a stance how to shape the means of response towards juveniles: the results of research
shows that these means should be assistance, education and they should include
a child and his or her family.

EWA HABZDA-SIWEK
MAGDALENA GRZYB

Gender and Crime. On Unequal Distribution
of Sexes in Violent Offending

Gender gap in crime, that is the claim that women tend to commit less crimes than
men, has been the subject of criminological research for years. The gender gap is
found throughout the world, not excluding Poland. Scholars dealing with the issue
mainly focus on two aspects of the problem. First, they try to find out why women

2 M. DelLisi, Coareer Criminals in Society, Sage Publ. 2005.
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commit fewer crimes than men, which means the very gender gap is their key con-
cern. Second, they try to clarify and interpret any potential changes in this dispropor-
tion observed over time; in particular this relates to the narrowing of the gap that can
be noted in the official statistics (especially in the US) over the last decades.

Based on publicly available police statistics for the years 1992-2011 on persons
suspected of: murder (Article 148 Penal Code), bodily injury or harm to the bodily
functions or severe health disturbance (Articles 156 and 157 Penal Code), brawling
or assault (Articles 158 and 159 Penal Code) and the so-called aggravated crimes
(Articles 280, 281 and 282 Penal Code), the authors decided to identify the size of
the gap between offending men and women involved in chosen violent crimes in
Poland and to check if the difference changes over time. The main focus was devoted
to finding out if the gender gap in selected types of crimes in Poland is changing (nar-
rowing), as it is the case in the western countries. Some results of previous research,
conducted mostly in the US, show that the disproportion has been shrinking over the
last several decades. Two hypotheses are offered by researches to explain the trend.
The first one, referred to as the Behaviour Change Hypothesis emphasises the fact
that over the last few decades women have become more socially active and they are
becoming more similar to men in their behaviour, which leads to increased readi-
ness to display aggressive behaviours, and this is reflected in criminal records. The
hypothesis could illustrate the actual changes in women behaviour and evolution of
gender roles. According to the other hypothesis, the Policy Change Hypothesis, the
observed change does not stem from the fact that male behaviour patterns are adopt-
ed by women, but can rather from the changing perception of violence and greater
pressure on law enforcement bodies to prosecute every, even the most minuscule acts
of violence, regardless of the age or sex of the perpetrator.

The analysis of data on Poland was preceded with a short review of the con-
temporary criminological concepts concerning gender and offending, with the aim
to investigate their potential in explaining the qualitative and quantitative differences
in criminal activity of men and women. The authors devoted special attention to:
the T. Hirschi’s control theory, J. Hagan’s theory of control-power, the general strain
theory by R. Agnew (including the concept of L. Broidy and R. Agnew concerning
women offending exclusively), theories of differentiating social roles, ].W. Messesch-
midts patriarchal society theory and the gendered theory of female offending by
D. Steffensmaier.

Through analysing the available data, the authors came to the conclusion that
in three out of four researched violent crime types, the number of women suspects
was growing faster than that of men. The extent and dynamics of these changes over
time depends on the type of analysed offences. As far as murder is concerned, gender
structure is fairly stable, but a general downward trend was observed in the number
of persons suspected of murder, and the trend seems stronger in women than men.
In the bodily injury related crimes, a growing share and higher dynamics rate was
recorded in women than in men. For brawling and assault, we observed an increasing
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share of women among the suspects, however, this is attributed to the fact that the
number of male suspects is growing, too. It should be noted that the growing share
of women in suspects is a phenomenon most vivid in the recent years, which may
indicate that the manner of reacting (or the policy) to acts perpetrated by women
has been changing. The increase may be due to the school violence awareness pro-
grammes and to emergence of minor offenders preventive groups set up by police. As
to aggravated crimes, the women offending is on a dynamic rise too, with only slight
cumulative increase in the number of female suspects. Over the recent years, despite
the growing dynamics factor, the number of women changes only slightly, which al-
lows to assume that the growing share of women is mainly due to the falling number
of men being suspects in aggravated crimes.

The authors believe that the changes in women and young females’ offend-
ing are due to the transforming behaviour patterns in context of cultural aspects of
gender, and to the way in which breaking the law by women and female adolescents
is seen and countered. On the Polish ground, the key factors that modified the man-
ner of reaction to such type of crime are believed to be: the broadening definition
of violence (legal and penal control over incidents taking place in schools or pri-
vate premises, especially homes, where women would display aggressive behaviours
more often, and recording more lenient forms of violence), organizational changes
in police and law enforcement policies (such as employing more women personnel,
which may result in more equal treatment of women by law enforcement bodies and
establishment of specialised crime prevention units devoted to minors). Moreover,
another structural change may prove important, i.e. the educational reform in Poland
and the introduction of gimnazjum (junior secondary schools), which meant that the
age at which pupils changed the peer environment became lower. Building up a social
position in a new group of peers may lead to infringement of social norms and law.
Social sensitization campaigns dealing with violence and institutional activities to
persuade school teachers to react to any act of violence and report even negligible
cases to police (school authorities were more eager to report such incidents), could
also play a role in the increased number of juvenile offenders among violent crime
perpetrators.

To sum up, all the above factors and systemic changes could have led to a great-
er “visibility” of women and adolescent females in the official crime statistics, yet such
increased representation of women in violent crime offenders does not necessarily
mean that women presently commit more crimes than before. Undoubtedly, the anal-
ysis of the obtained data allows to conclude that, when investigating the dependency
between the gender and violent crime offending, one must take into consideration an
additional factor, which is the age of perpetrators. The narrowing gender gap is prob-
ably smaller in younger age groups. Further in-depth qualitative research should be
done in order to establish if an actual cultural change has taken place in girls as a re-
sult of reformulated women’s social role paradigms, thus resulting in their increased
readiness to display aggressive behaviours.
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AGNIESZKA GUTKOWSKA
Culture Specific Gender-based Violence. Cases of Honour Killings

Crimes related to the offender’s cultural background are exceptional, and require spe-
cial attention in many ways. Firstly, they come as far more shocking than the “typical”
offences in a given society, due to their peculiar and infrequent nature. Secondly, as
they are so much specific, they pose a serious challenge for law enforcement bodies,
and it may seem that they are a significant problem for courts, who must face for-
eign and often culturally obscure situations and behaviour. This is also an important
challenge for researchers, who try their best to define and, most of all, understand
the mechanisms leading to such type of crime. The article discusses the specificity
of honour killing, characterises the perpetrators and victims, and clarifies the moti-
vational process of perpetrators, who often find themselves entangled in obligations
enforced by cultural norms in a degree comparable to what their victims experience.
The paper is also an attempt at analysis of the thesis widely found in the literature
claiming that abuse towards women (irrespective of their cultural background and
creed) stems from the patriarchal social structure, and should not be associated with
any particular cultural system®.

The article claims that in order to properly analyse honour killing cases and
create a possibly most effective system of preventing and countering the phenome-
non, the expressions and sources of violence against women in different cultures must
be precisely and unequivocally defined, and so must be the perpetrators’ motivation.
This clear division is necessary at the terminological level, to start with. This is why
the article introduces the notion of “culture specific gender based violence” Gender
based violence itself is too broad a term to define such polarised cases as economic
abuse of a wife by a husband, battering, or even marital rape and honour Kkilling.
Classifying honour killings as gender-based violence only, without precise identifica-
tion of the sources behind such violence, is a dangerous practice, as — in consequence
- opinions emerge equalising infringement of women’s rights in the western world
with those experienced in honour-based cultures or Muslim societies*. The claim that
women suffer the same violence regardless of culture or creed is not true. There is
a dramatic difference between Christian background cultures, which nurture basic
human rights, and honour cultures or Muslim communities, in the manner they treat
women, and in the extent of socially accepted repression if they infringe the norms.
What is even more, without changing the cultural rules or interpretation of religious

% Such conclusion can be drawn from the article by M. Platek: Zabdjstwa na tle honoru. Problem
wyznania czy dyskryminacji ze wzgledu na pte¢ (Honour Killing. An Issue of Religion or Gender
Discrimintaion), in: R. Wieruszewski, M. Wyrzykowski, L. Kondratiewa-Bryzik (eds.), Prawne
granice wolnosci sumienia i wyznania (Legal Limitations to the Freedom of Conscience and Religion),
Warsaw 2012, pp. 287-311.

4 Ibidem.
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rules, the position of women who are facing honour killings cannot improve. This is
due to the fact that it is the culture and religion, or to be more precise, some elements
of those, or instrumental use of those, that are at the source of this type of violence.

In order to comprehend the issue of honour killing, one must first differentiate
the motivation behind the two types of gender-based violence. In the western culture,
the motif of gender-based violence may be anger, jealousy, revenge or even a need to
humiliate the victim. All of these are, however, emotional motifs, and as such are en-
tirely different from motifs directed at attaining an aim, which is restoring the family
honour and regaining the social position it may have had - as this is the case in a so-
ciety whose members fall victim to honour killings. The other fundamental differ-
ence lies in the fact that violence towards women in the western culture is considered
pathological and incompliant with the norms. On the other hand, in communities
where culture based crimes are seen, and women are victimised, such behaviours
are not a diversion from norms. On contrary, they are a means to protect the values
that such societies consider crucial. This is why, when analysing honour killings, it is
vital to clarify that the issue being dealt with is in fact “culture specific gender-based
violence” It is only through terminological precision that we can avoid the blurring of
the border between crimes motivated by honour (mostly murder®), and other forms
of violence towards women. Stating the difference is so important also because pre-
vention and countering such varied cases involving violence against women require
completely different factual and legal measures. To protect a wife against aggressive
behaviour of her intoxicated husband, a quite different set of preventive and repres-
sive activities is necessary, compared with a case in which a girl must be protected
against murder meticulously planned by her relatives. What is even more, in the latter
case, the western world has a very limited knowledge of the mechanisms leading to
culturally motivated gender-based violence and its specificity. This is because un-
derstanding the phenomenon is understanding the culture in which it is found. To
prevent and fight culture specific gender-based violence is a particularly difficult task,
as in fact it assumes that a woman should be protected against her own community
and culture in which she underwent the socialisation process, or that the culture in
question should be modified. Yet, without thorough understanding of the core of the
problem, such activities will most certainly fail.

> But also enforced marriage, female genital mutilation, etc.
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MARYLA KOSS-GORYSZEWSKA

The Image of Women Trafficking Victims in the Polish Judicial
Decisions based on Judgements on Human Trafficking Criminal
Cases between 1997 and 2009

The article presents results of an analysis on Polish courts’ judgements passed in
criminal cases between 1997 and 2009 concerning human trafficking, i.e. former
Article 253§1 and 204$4 Penal Code, conducted with an aim to investigate the image
of the party injured as a result of such crime. The research included 59 court cases
concerning sexual abuse of women, in which a judgement of conviction (either final
and binding or not) was passed.

The aim of the research was to the reconstruct the process in which a victim of
women trafficking is seen by judges, to analyse the language used by judges in dealing
with the victims, and to check if there is a specific model or models in the manner the
victims’ image is seen by judges.

As part of this research, an analysis of semantic fields and qualitative analysis
were conducted. The conclusions from the former show that the language used by
judges when referring to the crime victims is highly diversified: ranging from for-
mal, official registers (‘the injured party’, ‘women, ‘witness’), to vernacular and hardly
formal, or even vulgar (‘white slaves, ‘roadside hookers’). As long as the first of the
above registers does not carry any judgemental aspect in describing victims of human
trafficking, the other style proves how negative the image is: one of a prostitute or
a naive, reckless girl.

The semantic field analysis showed that among the expressions referring to
the victims, the ones suggesting that the women got what they deserved were pre-
dominant. This language contains an element of the victims causative involvement,
suggesting that the women had some part of the blame for the circumstances, or that
the circumstances were not as threatening or traumatising. It is often emphasised that
the victims themselves agreed to travel, or had had prostitution experience before.

Interesting conclusions can be drawn from analysis of semantic field equiva-
lents, or in other words, the expressions used in lieu of the word ‘victim’. Two groups
emerge from among them: one, negative judgemental language used towards the
injured party, and two, neutral. In the former group expressions such as: ‘subject
of trade] ‘social outcast, ‘property, ‘human merchandise, ‘merchandise subject to,
‘a working girl, ‘ladies of the evening), ‘girls’ are found. A considerable portion of
these expressions indicates that the human trafficking victims are seen as de facto
prostitutes (‘prostitutes, ‘roadside hookers; ‘ladies of the evening’). Another thing that
draws attention is the register of the language, with examples of colloquial or even
vulgar words being used, which is certainly improper in documents of such impor-
tance. The fact that judges used inverted commas when they opting for some of these
expressions in writing cannot serve as an excuse.
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The other collection of equivalents are those expressions that do not contain
any judgemental shades of meaning: ‘the injured party/parties, ‘women, ‘witness,
‘young women, ‘person. Among these equivalents, several expressions were found
related to sexual services being rendered by the human trafficking victims, charac-
terised as seemingly neutral, yet in fact being disdainful or contemptuous (‘ladies;,
‘working ladies, ‘female artists,, ‘girls; ‘tarts’).

The qualitative analysis enabled a deep insight into the source materials. The
main conclusion drawn is that a human trafficking victim is in vast majority of pro-
ceedings seen by judges as a prostitute, while it must be stated that the facts of the case
did not always warrant such opinion. In many cases, judges emphasised the voluntary
nature of prostitution.

On many occasions, the extenuating circumstances for the perpetrators was
the fact that the victim consented to travel or/and to being abused, which remains in
disagreement with the Polish or international doctrine, since a consent of the injured
party to be abused bears no significance. In one of the researched judgements, the
court explicitly stated that the extraordinary mitigation of penalty that was adjudicat-
ed stemmed from the fact that the injured party were ‘professional prostitutes.

When providing the grounds for sentences, judges often referred to the atti-
tudes or traits of character of the persons injured, which is considered illegitimate.
Among the features of personality displayed by victims, judges most often quoted
demoralisation and inappropriate behaviour (especially in case of minor victims),
or them being naive or reckless. On some occasions, these were the premises upon
which judges adjudicated more lenient sentences. In some of the analysed judge-
ments, the judges explicitly expressed their opinion that the women had fallen vic-
tims because of some particular traits of their personalities. Thus the conduct of the
perpetrator was excused with audacious behaviour of their victims or demoralisation
of the injured parties.

Since in all the analysed judgements, the judges made reference to the injured
parties” testimony, a portrait of the crime’s victim as a witness in court may be recon-
structed. In majority of judgements, judges believed the victim testimonies to be true,
which does not mean that in some cases the testimonies were not doubted or even re-
jected altogether. In one case, the court’s argument for rejecting the victim’s testimony
was that she had a vested interest in presenting herself as a human trafficking victim.
Unfortunately, very few cases in the analysed sample appropriate victim protection
measures were employed (by applying relevant Penal Procedure Code provisions),
such as ordering the defender to leave the courtroom for the time the victim gave her
testimony. On these rare occasions, judges showed great empathy and proved, among
other things, their understanding of the difficult situation in which the injured parties
found themselves.

Despite the specialised education and proper professional background that
Polish judges have, their opinions and comments concerning women trafficking are
not free of socially conditioned paradigms and stereotypes, which - as the article tries
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to prove - often translate into a predetermined approach towards the perpetrators,
and influences the adjudicated sentences.

EDYTA DRZAZGA

On Football Hooliganism Control in Poland
with Several Comments on Situational Prevention

The development of international measures of football hooliganism control has been
proceeding along several paths and included a number of different aspects of broadly
understood control over the phenomenon. One can define 4 periods differing in the
football hooliganism control paradigms applied: the first period - stretching from
1960s to 1985, second — between 1985 and 1997, third - 1997 to 2000 and fourth -
from 2000 up to the present day. Considering the issue of situational prevention of
football hooliganism, control measures could be divided into two groups, or levels.
The first level was mostly concerned with ‘hard’ means, i.e. such based on activities
that rendered breaking the law or upsetting the public order more challenging. This
was done with simple techniques of isolating opposing groups of supporters from
each other by police cordons, fencing out sections of stadiums, putting up barriers, or
‘cages’ for visiting fans. Other popular ‘hard’ means aimed at increasing the perpetra-
tor’s risk of being subject to negative consequences, which mostly meant intensified
police presence at a stadium. The progression to level 2 control was triggered by re-
sults brought by research on crowd management techniques conducted after the 2000
European Championship. The new trend involved gradual balancing out the ‘hard’
and ‘soft’ means, the latter having the purpose of limiting provocation and excuses
(promoting the atmosphere of a joyful festival at football events, avoiding ‘arming’
and confrontation by security personnel, employment of surveillance and emergency
services, etc.).

A comparison of the ways in which football hooliganism situational preven-
tion developed with the integrated model of situational crime prevention brings an
interesting insight into the effectiveness of the new situational trend, which is a meth-
od broadly employed in Western Europe to counter football hooliganism.

According to R. Wortley, while the notion of opportunity reduction assumes
that there already is an offender who is motivated or at least ambivalent and ready to
commit a crime, the fact is that motivation to commit a crime may occur as a result of
particular situational factors. Wortley defined 4 types of factors motivating a perpe-
trator to commit a crime, or the so-called precipitators: prompts, pressures, permis-
sibility, and provocations. The integrated concept of situational prevention discussed
in the article is a merger of the traditional methods of limiting crime opportunities,
or the so-called ‘hard’ means, with a complementary set of techniques minimizing
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other situational factors proposed by R. Wortley, i.e. ‘soft’ means. D.B. Cornish and
R.V. Clarke proposed a combination of the two approaches, which resulted in vastly
broadened array of situational crime prevention techniques. The authors define 3
perfect offender types: an offender pre-motivated to commit a crime, an ambivalent
one (i.e. ready to commit a crime in certain circumstances) and one that would break
law only when provoked. They suggest that the new, ‘soft’ situational prevention tech-
niques are most useful in relation to individuals whose ‘readiness’ to commit a crime
is, in a sense, temporary, i.e. in the last two types of the aforementioned offender
types. Some doubts, however, arise as to the claim that the effective solution to be im-
plemented in all three cases is control of motivational factors. It would seem that the
new techniques of situational prevention cannot be used in a pre-motivated offender,
who is ready to commit a crime and is only looking for a good occasion to do so. It is
such doubts, valuable at the practical implementation level, that should be considered
when referring to the integrated concept of situational prevention in the context of
solutions adopted in Poland.

For Poland, hosting Euro 2012 was a turning point in football hooliganism
control issue — it was based on level 2 control measures as recommended by EU, i.e.
with predominant use of ‘soft’ means. However, the preliminary condition to imple-
ment the measures is setting such situational arrangement that would be avoided by
a motivated offender, or such situational arrangement in which a motivated offender
would avoid involvement in football hooliganism, which translates into effective con-
trol of criminal opportunity. It must be noted, though, that when ‘hard’ means are
adopted - such as increasing the perceived risk of law-infringement consequences,
increasing the effort necessary to break the law and limiting the potential payoffs —
the same mistakes are made repeatedly, even if appropriate normative changes have
been introduced. The aforementioned integrated concept of situational crime pre-
vention proposed by R.V.G. Clarke and R. Wortley emphasises the importance of
proper adaptation of different management techniques to different types of offenders
and defines potentially negative consequences of wrong choices. The football hoo-
liganism problem, due to the fact that the definition is incessantly formulated and
extended, is not an issue of solely one type of crime: i.e. a contact crime, or involving
only one type of offender. The term covers an array of infringements, and the perpe-
trators are not always pre-motivated offenders, not only ‘spur-of-the-moment’ ones
or provoked ones acting on different motivations - but in variable proportions, it is
all of them. This is even illustrated in the classification adopted by police, who group
supporters in three categories: A — low risk supporters, B — medium risk supporters,
C - high risk supporters. Control over law-breaking motivation factors, taking the
form of ‘soft’ means, seems more appropriate in case of supporters in category A, and
to some extent, category B, too. In turn, traditional situational prevention techniques,
consisting in control over crime opportunity, prove more effective in countering foot-
ball hooliganism when the offenders are motivated - thus falling in group C. The
problem they posed was successfully dealt with in many European stadiums thanks
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to consequent application of the traditional situational prevention techniques, com-
bined with surveillance and stadium bans. It was only after the hools issue was suf-
ficiently dealt with, that the risk related to other groups of offenders was considered.
In Poland, however, control over crime opportunity still has some flaws. Despite that
fact, ‘soft’ means are being implemented. Such chaotic approach causes harm to safe-
ty, rather than improves it. This is generally true for stadiums where the expensive
technological and infrastructural modifications are still a thing of distant future.

KONRAD BUCZKOWSKI

Insurance Fraud (Article 298 Penal Code) in Judiciary Practice

The insurance market is the area of business where fraud is attempted most frequent-
ly. Most painful to insurers are undue claims filed for damages under insurance con-
tracts. Insurance related crimes are socially accepted, hence not condemned within
a community. Despite their considerably harmful social potential, they are not suf-
ficiently prosecuted, which partly stems from the conduct of insurance companies,
who - in consideration of their positive image — are not eager to admit that they have
fallen victims to fraud.

This article presents a broad analysis of statistical data on the crime under
Article 298 of the Penal Code and presents results of research on pre-trial proceed-
ings and cases concluding with court verdict ruling against the perpetrator of an in-
surance fraud.

An analysis of the statistical data showed a significant decrease (since 2007)
in the number of proceedings instigated under Article 298 Penal Code. The reason
behind this phenomenon may be that this type of acts are classified as crime under
Article 286 Penal Code, i.e. ‘classic’ fraud. Generally speaking, proceedings instigated
under Article 298 Penal Code have accounted for a very low percentage of all pro-
ceedings over the entire decade — 0.02%.

The aim of the criminological research presented in the article was to show
the practical side of protecting the insurance market against fraudulent conduct of
insured parties; also to attempt to find out if the penal regulation is appropriate, if
prosecution under Article 298 Penal Code is correct, and finally, if any changes: be
them legislative, to prosecution or penal policies, are necessary to provide effective
protection for the insurance industry.

In the file research conducted, the key assumption was to cover a possibly larg-
est group of events defined as insurance fraud. In stage 1 of the research, the proceed-
ings included all those conducted between 1995-2003 under Article 4 of the Trade
Protection Act of 12.10.1994 and under Article 298 Penal Code (the Penal Code, as
of the day of its enforcement, i.e. 1 Sept. 1998, invalidated the relevant provision of
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the aforesaid Act). As stage 2, court proceedings conducted in 2008 were examined,
i.e. five years after completion of the core stage of the research. The aim of stage 2
analysis was to compare and define changes in insurance fraud prosecution policies
and manners in which the fraud was committed.

The results show that the prospects for rendering the provisions of Article
298 Penal Code useful in providing a penal framework in the Polish law system for
dealing with ‘specialised’ crimes, aiming at protection of the insurance industry, have
proven unrealistic. The regulations concerning the offence in question did not be-
come the main tool for countering undue claims of property insurance, including
vehicle insurance.

In the summary, the author proposes — apart from legislative changes - to fos-
ter cooperation between law enforcement bodies and insurance companies, so that
the experience of both can be exchanged and information on insurance crime issues
can flow easily.

PAWEL BACHMAT

Atypical Bribery Cases in the Opinion of Courts and Prosecutor
Offices as Illustarted with Examples of Crimes Committed
under Articles 228 and 229 Penal Code

The article presents results of file research invovling an analysis of the manner in
which court and prosecution applied law in resolving atypical cases of bribery. The
subject of the said research were atypical cases of bribery involving crimes under
Article 228 and Article 229 of the Penal Code perpetrated by persons performing
public functions. The cases discussed followed a number of varied scenarios which,
in general, consisted in accepting or granting material or personal benefit or a prom-
ise of such in connection with the perpetrator’s official capicity. Hence the conduct of
the perpetrator did formally fulfil the definition of the crime defined in Articles 228
and 229 Penal Code. However, since some specific circumstances took place, such
as a statutory body’s decision or penal jurisprudence, the perpetrated act should not
render the perpetrator liable to prosecution.

It was found that, when classifying atypical acts of corruption, judicial author-
ities made some effort to employ lenient penal-legal assessment of the perpetrator’s
conduct, but they often did so with insufficient diligence and by implementing inap-
propriate provisions of the penal law.

The atypical bribery cases included circumstances in which physicians mis-
led their patients by suggesting they should purchase a high-end endoprothesis or
medicine produced abroad, on an allegedly free market outside the National Health
Fund (NFZ) refunding system. The patients they did so, in spite of the fact that such
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recommendations have no substantiation in the public functions of a medical doctor.
Physicians would then claim that they assumed the role of an intermediary between
a patient and a foreign dealer or manufacturer. In practice, they used prothesis or
medicines refunded by the National Health Fund (NFZ). Unaware of that fact, pa-
tients acted in error as to the circumstances, fulfilling the definition of an unlaw-
ful act (error facti), and in particular, the patients were not aware that the money
they handed over was in fact a bribe granted in connection with official capacity of
the physician. In consequence, the criminal procedure in such cases should either
be closed by means of discontinuation or refusal to instigate under Article 17 § 1.2
Criminal Procedure Code subject to Article 28 § 1 Penal Code. Prosecution bodies,
however, avoided such classification and in cases like that opted for exempting the
informer - briber from the penalty (Article 229 § 6 Penal Code), which did not fully
reflect the actual legal and formal circumstances of a misinformed patient’s conduct.
Especially disagreeable was the fact that the solution adopted by prosecution assumed
such patients were guilty.

It was established that the notion of customary gifts, widely accepted in penal
law publications as lawful excuse, is in practice defunct. This does not mean that
similar facts were never subject to criminal procedure. It did happen, though spo-
radically, and the usual practice employed by courts and prosecution in this respect
was to classify the perpetrator’s conduct as act of lesser importance, both in case of
a bribe offered (Article 229 § 2 Penal Code) or bribery acceptance by a person of of-
ficial capacity (Article 228 § 2 Penal Code), or as an act of minor social harmfulness
(Article 1 § 2 Penal Code) and discontinuation of proceedings under Article 17 § 1.3)
Code of Penal Procedure. It is therefore proposed, de lege ferenda, to codify a cata-
logue of customary gifts to be treated as justified. The lack of a legal and substantive
basis (that would be well grounded in codified law) of such justified customary items
in codified laws seems to be the main reason behind the fact that judiciary authorities
are reluctant to employ this penal law notion in relevant factual circumstances.

In a different group of the analysed cases, i.e. such involving discontinuation
of criminal procedure or refusal to instigate criminal procedure due to minor social
harm of an act (Article 1 § 2 Penal Code), the analysis conducted allows to conclude
that the border between classifying an act as one of minor social danger or act of less-
er significance is liquid and it actually remains at the discretion of the person issuing
the verdict to decide where the boundary is. Taking into consideration the results of
a parallel research on minor corruption cases among government officials, it may be
concluded that in largely similar factual circumstances, the conduct of both perpetra-
tors (the person granting and the person accepting a bribe) was classified sometimes
as acts of lesser significance, sometimes as acts of minor social harm. In practice,
this means that in similar factual circumstances, the conduct of the perpetrator was
sometimes deemed a crime, and sometimes it was not.
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MONIKA KOTOWSKA

Characteristics of an Organized Crime Group Member
in the Light of Humanistic Criminology

The key thesis in humanistic criminology is based on the premise that criminal be-
haviour in individuals is always an effect of their sovereign decisions, even if — as this
is the case in every the type of human behaviour - it is influenced by a variety of fac-
tors. The main problem is the origin of a crime, understood as an individual process
leading to a crime, or in cases where minors are involved as perpetrators — to a pun-
ishable act. The origin of crime would then be concerned with a varied and mostly
complex phenomena of the human psyche. The core notion here being the volitional
process, which is pivotal when deciding if law has been broken.

In humanistic criminology, empirical research is not only about diagnosing
objective premises leading to a crime, but also about analysing the behavioural pat-
terns displayed by a particular individual, with such person’s specificity, realm of ex-
perience, the relevant psychological components and their core element, i.e. the act
of will.

The aim of this paper is to present a criminal biography of a person sentenced
for participation in an armed organised crime group and to attempt an interpreta-
tion of the biography from the humanistic criminology perspective, as proposed by
L. Tyszkiewicz. The analysis employed the biographical method and a case study con-
cerning a concrete perpetrator. The course of life of the researched individual and
his involvement in the crime group was described on the basis of an interview. The
accuracy of thus obtained data was verified against the body of evidence included in
the files of the inmate. The research was conducted in the penal institution where the
convict serves a life sentence. The detailed results of the research are included in the
article.

PIOTR STEPNIAK
Prisoners’ Health and Health Services in Prisons

The article discusses the problems of health service in prisons in relation to health of
prisoners. It refers the results of conducted empirical studies which assumed that the
ailments of the imprisoned, specific to their age, actual health service needs, expec-
tations and needs related to health service of prisoners, are indicators of their health.
A conception of prisoners’ social service by penitentiary administration without pres-
sure on corrective influence formulated by Henryk Machel was the theoretical basis
of the study. The study aimed to answer what was health of the prisoners examined,
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defined by their general health, needs and expectations concerning health service and
to what degree they are answered by the health service in prison.

The study was conducted in prisons under District Inspectorate of Prison
Service in Poznan, i.e. remand institution in Poznan and prison institutions in Rawicz
and in Wronki. All three institutions are of a closed type.

The study was conducted between January 2011 and November 2012. It in-
cluded analysis and explanation of acts of law concerning health service in prisons
and questionnaires and interviews with prisoners and prison staff. 279 of them were
suitable for further study. Structuralized interviews included 30 doctors and 30 pris-
on carers. The results were analysed statistically. They show opinions of the respond-
ents on the problem of health service in prisons.

Young and middle age adults were the majority of the respondents (67,03%).
There was a statistically significant relation between general health declared by the
respondents and their age. The younger a prisoner was, the better his own general
health declared, and vice versa p> 0,001, x> = 23, 245).

The data show that half of prisoners declared that imprisonment contributed
to deterioration of their health. This is in contrast with a relatively low number of
diseases found by doctors after imprisonment.

Among various ailments declared by prisoners, psoriasis and sleep deprivation
were the most frequent ones. The most detrimental factor to health was prison stress.
Its role was indicated by as much as 17 doctors (62,97% of all doctors in the study).
Every fourth doctor indicated bad living and sanitary conditions in prison (25,93%).
The same number concerned other factor, i.e. nicotinism among prisoners. This
shows that many prisoners assume detrimental health habits in prison conditions.

Results of the research show that, in practice, response to the need of health
protection in penal institutions was very diverse. Health protection was a secondary
issue and it was a part of various modules of prisoner treatment. They were charac-
terized by various intensity of health service. It was established that the modules were
as follows:

1. control and security (63,36% indications in general). In practice, in penal
institutions included in the study, this module occurred in two forms:

a. social and health (providing security and order, prisoners’ control un-
der prison rules, social service and above-standard health care)

b. social (providing security and order, prisoners’ control under prison
rules, social service and standard health care),

2. security and rehabilitation (66,67% indications, providing security and
order, providing a minimum level of social service and basic health care,
rehabilitation).

Only the first of the above forms allows to fit the problem of health care fully

into penitentiary actions.

The study allows for a conclusion that, in the face of the crisis of penitentiary
rehabilitation, the role of health care of prisoners will increase — as a consequence of
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“non-rehabilitation” modules of prisoner treatment being more and more frequent.
Health care, along with ensuring suitable living conditions and social service, may
thus become a part of good penitentiary practice. Health care, and to be exact, medi-
cal care and medical services for the imprisoned must fit their actual needs.

In general, the research has shown that the objective health condition of the
imprisoned included in the study is better than their declarations. However, their
health varied from a person to another, most of all related to age. The greatest health
needs were declared by seniors and their expectations concerning health care and
medical assistance ensured by the prison were greatest too. A practical model of pris-
oners’ medical treatment must take this into account.

I was established that penitentiary practice employs, most often, modules with
basic medical treatment. This is due to the relatively modest prison infrastructure
but also to limited budget. Thus, a security — control - pro-health treatment module
seems to be a good penitentiary practice. It includes ensuring security to the prison
and the imprisoned, order maintenance, above standard health care and social care
according to European Prison Rules.

Thus, a good practice must be of an eclectic character. Health care and health
protection have an important place in such practice. From this point of view, the re-
search shows a diversified picture of penitentiary reality. On the whole, it is relatively
positive.

PAULINA WIKTORSKA

Penitentiary Law against the Background of Other Branches
of Law and Selected Problems of Penal and Penitentiary Policies

The article consists of two parts. The first systematises definitions of penitentiary law
and presents relations between penitentiary law and other branches of law and fields
of science. The voices in discussion on penitentiary law sometimes differ, even in such
basic issues as the scope of the very term. This sometimes gives rise to difficulties in
qualifying particular provisions to a particular branch of law and causes doubts which
rules to apply to particular institutions. Relations between penitentiary law and exec-
utive penal law, procedural law, penitentiary science and penal and penitentiary poli-
cies are discussed. The second part of the article discusses selected problems of cur-
rent penal policy related most of all to the use of imprisonment sentence. Between
penitentiary law and penitentiary policy or, more broadly speaking, penal policy there
are obvious relations. On one hand, this policy is shaped on the basis of the letter of
law, on the other hand, based on collected experience, it forces changes in law which
fails to respond to actual challenges. Sometimes penitentiary policy, and even mere
penitentiary practice, influences provisions of penal law, including penitentiary law,
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directly. It also happens that law and penitentiary policy (or penal one) fail to meet as
far as their goals and assumptions are concerned. It seems it is so in the case of impris-
onment, which often looks different in penitentiary law provisions and in statistics
resulting from employment of penal and penitentiary policy. The basic paradox con-
sists in that, in spite of observed decrease in crime levels’, penitentiary system be-
comes more and more inefficient. Poland has one of the highest prisonisation indices
in Europe® and constantly growing number of persons sentenced by the courts and
waiting for imprisonment sentence to be executed’. The waiting line for imprisonment
is approaching the number of the imprisoned. This may be due to a several reasons.
Firstly, since the beginning of 1990s there has been a steady increase in the shortest
imprisonment sentences (of up to 6 months)'® which were often administered to those
guilty of driving a vehicle under alcohol influence. Secondly, Polish prisons are places
where a significant number of imprisonments due to probation violations are served
- which shows the weakness in execution of alternatives to incarceration. Another
problem is cancellation of suspended sentences. The criminal code provided for two
ways a suspended sentence can be cancelled, facultative and obligatory. The latter
raised serious doubts and was questioned by the Constitutional Tribunal in its decree
0f 17.07.2013 r., file no. SK 9/10 (as published in the Journal of Laws as item 905). The
Tribunal decreed that the “article 75 § 1 of the Act of 6 July 1997 - the Criminal Code
(Journal of Laws no. 88 item 553 as further amended) in the extent in which it does
not provide for renouncement to inflict a punishment in case when the sentenced
person has been sentenced another sentence of deprivation of liberty with conditional
suspension, if there are particular considerations, is in breach of art. 1 section 1 of the
Constitution of Republic of Poland”. This is because the provision of law in question
caused a situation where a judge was so to speak automatically forced to cancel a sus-
pension of a sentence if a convicted person on probation committed a deed similar to
the one for which the person was sentenced a conditional suspension. This was forced
without any possibility to examine if such sanction was purposeful in case of a given
person. Many such cases concerned drunken drivers'' who happened to drive while

7 Available at: http://statystyka.policja.pl/portal/st/842/47682/Postepowania_wszczete_przestepst-
wa_stwierdzone_i_wykrywalnosc_w_latach_1999__ 201.html [accessed: 12.07.2013]

8 Cf. M. Melezini, Represyjnos¢ polityki karnej w okresie obowigzywania nowej kodyfikacji karnej, w:
K. Krajewski (red.), Nauki penalne wobec problemow wspélczesnej przestepczosci. Ksigga Jubileuszowa
z okazji rocznicy urodzin profesora Andrzeja Gaberle, Wolters Kluwer, Warszawa 2007, s. 491.

® S. Lelental, Faktyczne i potencjalne rozmiary przeludnienia jednostek penitencjarnych, w: Aktualne
problemy prawa karnego. Ksiega pamigtkowa z okazji Jubileuszu 70 Urodzin Profesora Andrzeja
J. Szwarca, Poznan 2009, s. 339-350.

10 Por. J. Skupinski, Kara bezwzglednego pozbawienia wolnosci i populacja wigzienna w Polsce. Wspét-
czynniki prizonizacji w Polsce i w Europie, w: J. Jakubowska-Hara, J. Skupinski (red.), Alternatywy poz-
bawienia wolnosci w polskiej polityce karnej, Wydawnictwo Naukowe Scholar, Warszawa 2009, s. 15.

' According to court statistics they constitute 30% of all convicted, cf. T. Szymanowski, Polityka
karna i stan przestgpczosci, w: A. Marek (red.), System prawa karnego, tom I: Zagadnienia ogélne,
‘Warszawa 2010, s. 241.
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drunk during the period of sentence suspension. As an example in 2007, 3,104 drunk-
en drivers were administered an unconditional prison sentence and 65,858 were ad-
ministered suspended sentences. On one hand, we thus had an increase of prison
population by those persons who did not require to be isolated, on the other hand,
a certain limitation, if not deprivation of judicial independence. This seems to be
a fairly good example of a situation when penal policy, or its effect to be precise, lead
to a change in law. The provision questioned by the Constitutional Tribunal will cease
to be valid from 9.02.2015. Another problem discussed in the article is the use of con-
ditional release before the end of prison term. The scope of its use is decided by legal
norms, penitentiary court practice and activity of prison administration in applying
for these'?. Much research shows that recent years saw a reversal in proportions be-
tween negative and positive decisions concerning conditional release, with negative
ones prevailing'®. This causes, naturally, that fewer people leave prisons and, in turn,
in spite of the decrease in crime rates, prisonisation rate remains high and the waiting
lines to prisons increase. If we add to the picture a relatively restricted engagement of
judges in decreeing conditional release and almost complete reliance on prison ad-
ministration, reasons contained in applications sent by administration, and very low
percentage of higher-instance controls of court decisions concerning conditional re-
lease, it appears that what decides about a particular prisoner release from prison can
be a random political trend. It needs to be emphasised then that the change in policy
of granting conditional release was not supported by any substantial change in rele-
vant laws. Based on the newest available statistical data it can be forecast that the such
trend in decreeing conditional release will be constant in the nearest future. The last
but one problem discussed herein is the problem of penal populism reflected in peni-
tentiary policy or, broadly speaking, criminal policy. It has been visible in Poland for
a number of years. The picture of the problem of crime in the media is drastically
different from actual statistics just like the policy of punishment is different from sci-
entific facts. Penal populism means something more than common-sense labelling of
politicians’ actions, thinking of a strategy of decisive and harsh treatment which would
meet the expectations or intuitions of rigour-oriented opinion of actual and potential
electorate of a party, usually from the right wing of the political scene. From the mac-
ro-social perspective, populism, sometimes referred to as ‘right-wing realism’, is most
of all a social engineering and purely instrumental means of using the law to gain or
sustain public rule. In this sense it is perceived as a tool to implement doctrines and

12 T. Szymanowski, Polityka karna i stan przestgpczosci, w: A. Marek (red.), System prawa karnego,
tom I: Zagadnienia ogdlne, Warszawa 2010, s. 289.

B3 Por. m.in T. Szymanowski, Polityka karna i stan przestepczosci, w: A. Marek (red.), System prawa
karnego, tom I: Zagadnienia ogolne, Warszawa 2010, s. 241; P. Wiktorska, Warunkowe przedtermino-
we zwolnienie z odbycia reszty kary pozbawienia wolnosci skazanych mlodocianych w orzecznictwie
sgdu penitencjarnego wlasciwego dla zaktadu karnego we Wloctawku, , Archiwum Kryminologii”
2007-2008, tom XXIX-XXX, s. 763.

4 T. Kaczmarek, available at: http://www.racjonalista.pl/kk.php/s,6283 [accessed: 16.07.2013].
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public interests™'%. Hence a very simple mechanism of scaring general public with
crime. Acting in line of the rule the simpler the diagnosis the simpler therapy encour-
ages people to use simple common sense rules of cause and effect'®. Finally, the article
discusses the problem of the Act on procedures towards people with mental disorders
which present a threat to life, health or sexual freedom of others. Despite many voices
in the public discussion on the problem, Polish Parliament passed the government’s
draft of the Act. “Despite the fact that four out of five lawyers and psychiatrists’ expert
opinions ordered by the Parliament Office of Analyses were disqualifying and the re-
maining one critical. The lawyers argued that the Act infringes, among others, consti-
tutional rule of ne bis in idem (autrefois acquit) and lex retro non agit (retroactivity).
Psychiatrists — that the Act enforces a punishment in disguise of a treatment. And that
personality disorders and mental disability cannot be successfully cured. And, finally,
that psychotherapy cannot be forced. Members of parliament did not see a problem™’®.
The conclusion mentions that the discussed, only selected, present problems of peni-
tentiary and penal policy related to the punishment of deprivation of liberty show that
penitentiary law actually is and should be dynamic and innovative. It must respond to
inadequacies which practical application of penal and penitentiary policies expose. At
the same time, the law must be so flexible that the policy is left some room for action
but is not allowed to dominate.

15 M. Filar, Rola mediéw w kreowaniu zagrozen i sprzyjaniu populizmowi, ,, Archiwum Kryminologii”,
2007-2008, tom XXIX-XXX, s. 490.

16 Available at: http://wyborcza.pl/1,75478,14830725,Sejm_przyjal_kontrowersyjna_ustawe_o_
izolacji_niebezpiecznych.html#ixzz2pEUaPbVE [accessed: 31.12.2013].






TTOJIBCKAS AKAJEMUA HAYK « UHCTUTYT IOPUJTUYECKIX HAYK
OTAEJ] KPUMUHOJIJOTIUU

TOM XXXV
2013

PE3YME

Schola

Wydawnictwo Naukowe SCHOLAR
Bapmagsa 2014



PEJAKIIBIMIOHHBII KOMUTET
Beata Gruszczytiska, Witold Klaus (cexpetapb penakunu), Anna Kossowska,
Krzysztof Krajewski, Barbara Kunicka-Michalska, Zofia Ostrihanska (npencenarens
pemakubIMOHHOTO KoMuTeTa), Irena Rzeplifiska (rnaBublit pegaktop), Andrzej Rzeplifiski,
Andrzej Siemaszko, Grazyna Szczygiel, Leon Tyszkiewicz, Teodor Szymanowski,
Janina Wojciechowska, Dobrochna Wojcik

MEXIYHAPOIHBIE YIEHBI PETAKITMOHHOTO KOMUTETA
Marcelo F. Aebi (University of Lausanne), Ivo Aertsen (Catholic University Leuven),
Aleksandras Dobryninas (Vilnius University), Frieder Diinkel (University of Greifswald),
Uberto Gatti (University of Genoa), Yakov Gilinsky (Russian Academy of Sciences),
Helmut Kury (University of Freiburg), Miklés Lévay (E6tvos Lorand University),
Gorazd Mesko (University of Maribor), Cristina Rechea-Alberola (University
of Castilla-La Mancha), Joanna Shapland (University of Sheffield),

Dina Siegel (Utrecht University), Alenka Selih (University of Ljubljana),

Helena Vilkovd (Charles University in Prague)



COIEPXAHME

ITABEJI OCTAIIEBCKM
Kak nccnenoBaTb CTpax Mepefl IPECTYITHOCTDIO? .....c.cuiuuiiiiicecncieieresesesisssssesesesensens 423

CTAHMCJIAB MOPIIBA
[TpuMeHeHMEe IPOCTPAHCTBEHHO aBTOKOPPENALIMMN B MCCTIEOBAHMAX
TIPECTYITHOCTH .ovivnisisisiisescsesissststssesesssss s b ssssss st a bbb bbb b bbb as s bbb s ansees 424

VMIPEHA XXEIVIMHbCKA
KpuMnHanbHble Kapbepbl HECOBEPIIEHHOIETHUX VICIIOTHUTENEN IPeCcTyIIeHNI ..... 427

MATJIAJIEHA I’KUbB
OBA XAB3/]A-CUBEK
ITon u mpectynHoCTh. IIpo6nema reHpepHoro aucbamanca Cpeny anly, COBEPLIMBIINX

HACUIBCTBEHHBIE IIPECTYIIEHMA co.vvviriirirerisisiieissesesesesesassssssesessssssssssssssessssssssssssesssssnsnes 430
ATHEIIKA TYTKOBCKA
KynmbrypHoe Hacumue mmo nmpusHaky nona. Kefic yoniicTs o MOTUBAM YECTH............. 433

MAPDBIIA KOCC-I'OPBIIIIEBCKA

IToprpeT epTBbI TOPTOB/IM >KEHIMHAMY B HAIIVIOHA/ILHON YTOJIOBHOV CyleOHO
ITpaKTMKe, COCTABJICHHBIN Ha OCHOBE aHa/IN3a IPUTOBOPOB 110 Jie7laM O TOPTOBJIe

JIIOIBMU B 1997-2009 TOAX ....vvvieeirieeeiereeetreeertreeeereeeeestreeessseeeesesessssseeesssseesssssesessssssssess 435

SINUTA [IPDKA3TA
Heckonbko 3amedaHuit o KOHTpore 3a Gy TOOMbHBIM XYTUIaHCTBOM C Y4ETOM
CUTYaTUBHOTO IPERYIPEKAEHMUA IPECTYIMHOCTI «..vvvrererrrerereserennnesesesesesesenesesssesssennes 437

KOHPAZI BYYKOBCKM
CTpaxoBoe MOIIEHHNYECTBO B IPaKTUKe IPaBOCyANA (cTaThs 298 yrolIoBHOTO
KOTIEKCA) «.vevvevevereresesesesessesesseseseasesesesessesessesessnsesensesensesessesesensessssesensesesssesensessnsesensasessnsesen 440

ITABEJI BAXMAT
ATynuyHble CTy4ay KOPPYIIIMM B OLlEHKaX Cy[OB U IIPOKYPaTyphl Ha IpuMepe
IIPECTYIUIEHUI 110 CTAThAM 228 ¥ 229 YTONMOBHOTO KOTEKCA «..vvuvvereveverresisisissansesesenes 441



422 APXUB KPUMVHOJIOT U

MOHNMKA KOTOBCKA
XapaKTepHCTHKa YleHa OPraHM30BaHHOI IPECTYIIHONM I'PYIIIbI C IEPCIIEKTUBBI
TYMaHUCTUIECKON KPUMUMHOTIOTI M . .vvvererrsrsnsssssssssssesesesesessssssssssssssssssesesessssssssssassssesess 443

ATHEIIKA MAPTBIHOBIY
Warehouses for the Deportable — Foreign National Prisoners in the UK ..........c.c....... 444

IIETP CT3IIHAK
CuryanysaA B 06/1aCTy 35,0pOBbA U 35paBOOXPaHEHME 3aK/TI0YEHHBIX B THOPEMHBIX
YUPEIKTEHIAX co.vvvvrisisisisisesesetete e sssssssss s bbbt bbb bbb bbb e bbbt b s bbb bbb 446

ITAYJIMMIHA BUKTOPCKA
INennTeHuMapHOE MpaBo Ha POHE [PYTUX OTpaciell IpaBa 1 M36paHHBIX BOIIPOCOB
13 00/1aCTH YTOTIOBHOM 1 TIEHUTEHIIMAPHOM TTOTIATIK «..vvvvvrenerrresenenesenessesnenessesseneens 446



APXVB KPMIMMHOJIOT U 423

ITABEJI OCTAIIEBCKH
Kak nccnegoBaTh cTpax nepej NpecTynmHOCTbIO?

Crpax mepel IpPeCTYIHOCTBIO COCTAB/IsAeT OOBEKT KPUMUHOMOTMYECKUX MCCTIe-
HBOBaHMI C KOHIJa 60-ThIX TOIOB IIPOLLIOrO B€KA, €r0 IIOBCEMECTHO IPU3HAIOT 32
OfiHY 13 HanbosIee YacToO MOAHMMAEMBIX IPOO/IeM B COBPEMEHHOI KPYMIHOIOTUIL.
B nureparype npegMeTa MMUPOKO AMCKYTUPYIOTCS BOIIPOCHI MOHATUA CTPaxa Mepef
MPeCTYIIHOCTbIO, €r0 OllepalMiOHAIM3aLUy IIPY IOMOLIM OTHENbHBIX MCCIENOBa-
TENbCKUX METOOB U TEXHUK, a TAK)KE MaKpO-, Me30- I MUKPOOOII[eCTBEHHBIX YCIIO-
Buit. CTaTbsl ONUCHIBAET METOAOIOTMYECKYIe aCTIeKThI IPOBEfeHNs VICCIeOBaHNIA,
IIOCBEIICHHBIX 3TON Hpo6neMe, n C(l)OpMYIII/IpOBaHHbIe B HUX OE€Ta/IbHbIC aHKETHBIC
BOIIPOCBIL.

CaMbIM YaCTBIM CIIOCOOOM JMICCTIEROBAHNUSA CTPaxa Iepef MPeCTYIHOCTDIO 5B-
J1eTcA UCIOIb30BaHMe OIpefe/IeHHbIX aHKETHBIX BOIIPOCOB, 3aJJlaBa€MbIX PECIIOH-
A€HTaM B paMKaX KOJIMYE€CTBEHHbBIX OIIPOCHBIX ]/[CC}ICI[OBaHI/I]‘/‘I. HpeJJ;HpI/IHI/IMaIOTCH
TAKXXE IIONBITKM MCIIOJIb30OBaHUA I_[I)YI‘I/IX JICCNIEeaOBATEC/IbCKNX METOOOB U TEXHIUK,
TaKVX Kak yrany0neHHble ¥ (OKYCHBIE MHTEPBBIO WM aHANU3 copepxanusa. Cpenu
KOJIMYeCTBEHHBIX MCCIENOBaHNIT peobmafaoT ABa crocoba M3MepeHMs CTpaxa,
a TaKoKe, 4TO 3a ITUM CJIe[lyeT, €ro OoIpefe/ieHN 1 aHanu3uposanus. [lepsriii n3 HUX
IpefoaraeT YCIO/Ib30BaHME OJHOTO BOIIpOca (HalpuMep, O YyBCTBe 0e30I1acHO-
CTV BO BpeMsl OJVHOKOJ BedepHell IPOTYIKY) C 3aKPbITBIMU KaTerOpUsMU OTBe-
TOB. BpIOOp pecriOHIeHTOM OIpefe/IeHHbIX KaTerOpuil pacCMaTpPUBAeTCs B KadeCTBe
MHUKaTOpa cTpaxa. Bropoit crrocob paccMaTpuBaeT CTpax mepeq IpecTyHOCTbIO
KakK HereprBHYIO KOHI/I‘{eCTBeHHYIO nepeMeHHym, CO3,HaHHy}0 IIpy IIOMOLIM IIKa-
JIBI, CYMMUPYIOILei OTBETBI Ha PSif BOIIPOCOB O OTHE/NIbHBIX aCIIeKTaX 0eCIIOKOCTBA
(HampuMep, O cTpax Hepel pasIMYHBIMU BUJAMM TNIpeCcTyIUIeHmit). Pesynbrartsl,
HoNMydeHHble Onarofapsi MCHIONb30BAaHMIO IIEPBOTO M3 ITUX CIHOCOOOB M3Mepe-
HUS, IPEMCTAB/IAIOTCA KaK OIpe/le/IeHHbII IIPOLIEHT PEeCIIOH/IEHTOB, YyBCTBYIOIINX
OIlaceHMe CTaTb >KEPTBONM IPECTYIUIEHMS, KOTOPbI MOJDKEH OTpaXkaTb YPOBEHD
cTpaxa B obujectBe. PaccMaTpyBaeTcst TakKe UX CBA3b C JPYTMMY HepeMeHHBIMI,
B paMKax IByXMepHBIX aHa/MM30B (HaIpumep, Ipy UCIONb30BAaHUM KPOCC-TabIIL)
U MHOTOMEpHBIX (Hampumep, IpM MUCIIONb30BAaHUM JIOTMCTUYECKON perpeccun).
HpeSeHTaLU/IH OIHOMEPHBIX pe3}7}II)TaTOB BTOpOIro u3 3TUX CHOCO6OB N3MEPEHUA
SBJIICTCS HAMHOTO MeHee 4MTaeMOll, IOCKO/IbKY OIMpaeTcs Ha abCTPaKTHOM, He
MOJA0IIEeNiCs MHTepIpeTanuy, cpegHeit apudmerndeckoit. OTHAKO IIpU STOM OHU
Jie7IaloT BO3MOXKHBIM OIpefie/ieHNe YPOBHsI CTpaxa (a He MCKIIIOYUTENbHO (aKTa ero
CYILeCTBOBAaHMUSA MO0 HECYI[eCTBOBAHNUS) I UCIOMb30BaHME OO/Iee TOYHBIX ABYX-
MEPHDBIX I MHOTOMEPHDBIX TEXHUK aHa/IM3a, TAKMX KaK CpaBHEHUE CPEJHUX U JINHEN-
Has perpeccus. BaKHO IOXYepKHYTh, YTO HOOIpefeeHNe YUCia, POPMBI 1 cIIocoba
3a/laBaHMsA 3TOTO BUJA BOIIPOCOB B JINTEPAType ABMAETCA MPEAMETOM IIOCTOSHHOMN
IUCKyccuM, KOTOPOII O CUX IIOpP, O HAKO, He Y/1a/I0Ch pa3peLInTh.
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CTAHMCJIAB MOP/IBA

HPI/IMCHCHI/IC HPOCTPaHCTBeHHOﬁ ABTOKOppenAnumn
B MICCTIENOBAHUAX MPECTYITHOCTN

PaccMoTpeHne IPeCcTyIHOCTY C TOYKM 3peHMsI ee IPOCTPAaHCTBEHHOM fuddepen-
[MaLMU MMeeT JAaBHIOKW Tpaguunio. PaboTsl, Kacarouiecs 3Toi IpobieMsl, B OCHOB-
HOM HaIlpaBeHUM OMMPATNCh Ha pa3paboTKe TeMaTm4eckux KapT. bonee mponsu-
HyTble METO[bl ¥ TEXHMKU MCCIENOBAHNA MOMYYWIN IIMPOKOE PacIpOCTPAHEHNE
TOJIBKO BMECTE C PACHpOCTPAHEHNEM IEPCOHATIBHBIX KOMIBIOTEPOB U Pa3BUTHEM
mporpamMmHoro obecrevenus GIS. OgHOI 13 BO3MOXKHBIX [UIsSI IPOBENEHUS UC-
CJIefloBaTe/IbCKUX MPOLENypP CTajla MPOCTPAaHCTBEHHAsA aBTOKOppeNALVA, KoTopas
ob6Cy)XaeTcss B JaHHOI CTaThe. B IMpaKTM4ecKOM IUIaHe MPOCTPAHCTBEHHAS aB-
TOKOppenALus O3Ha4aeT CTelleHb KOPPEeIMpPOBAaHHOCTY HAOMIOaeMOr0 3HAYEeHUs
IIEpEMEHHOV B TAHHOM JIOKa/IM3alyy, CO 3HAYE€HMEM TOV K€ IIEPEMEHHOI B MHOM
JIOKAJIM3alNy, TO €CThb OHA CBA3aHA C HAIMYMEM B IIPOCTPAHCTBE COCPENOTOYEHNA
AHAM3MPYEMBIX SIBIEHNUI TNOO UX OTCYTCTBUEM.

B craTpe cHavasa mpefcTaB/Ie€Hbl TEOPETUYECKUE U IIPAKTUYECK/E OCHOBBI
ABJIEHNA aBTOKOppe/Anun. B ciell 3a MHBIMM MCCIENOBATeIAMU BBIABUHYTA I'U-
10Te3a, YTO OCHOBHOM IPUYMHON IOABIEHNS IPOCTPAHCTBEHHDBIX 3aBMCUMOCTEN
VUM IIPOCTPAHCTBEHHON aBTOKOPPE/ALUHU, ABIAIOTCA B3aMMOJENCTBYUA, KOTOpbIe
IPOVCXONAT MEXAY COCENCTBYIOLIMMY B IIPOCTPAaHCTBe oObekTamu. OTciofa npo-
VICXOIUT BBIBOJ], YTO YPOBEHD MCCIIEAYEMOIO ABJIEHNA B OHOM IIPOCTPAaHCTBEHHOM
eIVHNUIIe MMeeT BIusAHNUe (CTUMYAMpYIoliee 1100 TeCTUMYIUPYIOLiee) Ha YPOBEHb
3TOTO ABJIEHUA B COCETHUX eUHUIIAX. DTO HAXOAUT NOATBEepXKIeHe B IepPBOM 3a-
koHe reorpa¢uu Yonpo Tobnepa (Waldo Tobler) «B mpocTpaHcTBe BCe CBA3aHO CO
BCEM OCTA/TbHBbIM, NP 3TOM OJIVDKE PacIONOXKeHHbIe Belly CBsA3aHbl Ooree, yeM
BeIM faznexue». VccnenoBaHnusa NPOCTPAHCTBEHHON aBTOKOPPEIALMI MOXKET IIPU-
BeCTH K 0OHAPY)KeHWIO OFHOI U3 TpeX cuTyaumit (puc. 1): a) IomoXuTeIbHas aBTO-
Koppe/rAnusA — KOIia e4VHULIBL C BBICOKMMM 3HAaYEHMAMM CBOJCTBA COCECTBYIOT C
eqVHMIIAMH TAK)Ke C BBICOKVMMU 3HaYeHMsIMM 3TOTO CBOIICTBa (ot spoty), a enMHUIIBL
C HUBKMMI 3HAYEHMSIMU CBOJCTBA TaKXKe COCEHCTBYIOT ¢ coboit (cold spoty); 6) oT-
pHuLaTe/bHasA aBTOKOPPEALMA — eJVHULIBI C BBICOKMMY 3Ha4eHMAMM CBOJICTBa/Xa-
PaKTEPUCTHK COCENCTBYIOT C €AVHMIAMMI C HU3KVMM 3HAYEHUAMM XapaKTEPUCTHK,
" Ha00OPOT, B) OTCYTCTBYE aBTOKOPPENSALIUU — HET PErYISPHOCTH, IOTOMY YTO CO-
CeTHMMM C eIVHUIIel C BBICOKMM YPOBHEM CBOICTBA/XapaKTepUCTUKAMMU, ABISAIOTCA
eIMHUIIBI C Pa3IMYHbIMY YPOBHAMM STOTO CBOVCTBA/XapaKTEePUCTUKY — U BBICOKUM
Y HU3KUM.

Inst vccnemoBaHMsl CKIOHHOCTYM SIBIEHUSI K aBTOKOPPENSALUM HeoOXomu-
MO CHa4ajla YCTAaHOBUTDH IPOMCXOJAILVE IPOCTPAHCTBEHHbIE OTHOLIEHUA MEXIY
IPOCTPAHCTBEHHBIMY eUHNULIAMI — TO €CTb YPOBeHb (MHTEHCUBHOCTD) COCEICTBA.
ITU OTHOIIEHVA MMEIOT BUJ, MaTPMUIbI IIPOCTPAHCTBEHHBIX BecoB (puc. 2), B KO-
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TOPBIX UCIIONB3YIOTCA OTHOIICHU KOPONEBHL (queen contiguity) v 6Gamuu (rook
contiguity). [JaHHbIe Beca MO>KHO TaKXe 0003HAUUTb Ha OCHOBE IIPVUHATOTO PacCTos-
Hu (treshold distance) wnu Ha cnepyloutero n-cocenctaa (k-nearest neighbors). B o1-
HOIIEHNM MHTEHCUBHOCTM KOHTAKTOB, HOCAIIMX COLMATbHO-IIPOCTPAHCTBEHHBIX
XapakTep, MPUHATO, ITO ny4iune 3Pp¢eKThl B CIyyae aHaMN3a MPECTYIHBIX SBIIE-
HUJI JaeT KOHCTPYKLMA MAaTpPMLBI B OTHOIIEHNUY KOPOJIeBBl. BBIIBUHYTO mpepmo-
JIOXKeHUe, YTO B PaCIpefe/IeHUN MaTOJOTUM B TOPOJie CYI[EeCTBEHHBIMY SBIIAIOTCS
HEIIOCpefiCTBEHHbIe KOHTAKTHI JIIOfEl, )XUBYLIMX IT0 COCEACTBY — He MIMeeT IIPY 9TOM
3HAYeHUs CYLeCTBOBaHMe HeGOpManbHbIX MM GOpPMaIbHBIX IpaHuL] (KBapTaloB,
JKUJIBIX JOMOB, U/ OKPYTOB).

dopmanbHYIO OLJeHKY KayecTBa aBTOKOPPEIALIVY [elaloT BO3MOXKHOI COOT-
BETCTBYIOLIVE TI0Ka3aTe/Il, KOTOpble MOXXHO PacCMOTPeTh Ha ITI00ATbHOM U MeCT-
HOM ypoOBHe. B cOOTBEeTCTBME € 3TUM, B CTaTbhe BBLAB/IAIACH CMJIA ITIOOATBHOI aB-
TOKOpPpeIALY C IOMOIbIo cTatuctuky I Mopana (Moran), a Ha MECTHOM YpOBHe
paccunTbiBamuch cratuctuky LISA (vcmonpsoBajcs ¢akT, YTO CymMMa 3Ha4eHUI
MECTHBIX CTaTUCTUK LISA, paBHsAeTca 3HaeHuIo ).

ITocne mpencTaBiaeHus] OOMIMX HOMYLIEHNUIT OMMCHIBAEMOIO METOHA aBTO-
KOppe/ALuy, B TEKCTe IIPEeACTaBIeHbl Pe3y/IbTaThl IPOBEJEHHBIX aHA/IN30B, TAaKXKe
B hopMe moMel[eHHBIX B TeKCTe rpaduyecknx nsobpaxenuit. B atoit vactu crarbu
obpalnaeTcsi BHIMaHYe Ha 00yC/IOBICHHOCTD II0/Ty4eHHBIX pe3y/IbTaToB OT Iofi6opa
IIKa/Ibl IPOCTPAHCTBEHHBIX efuHUL (puc. 4, 5, 7), a Tak)Ke OT BbIOOpa IOXOASIIEN
BECOBOJI MaTPULIBL, TO €CTh OIpefeeHNs IPOCTPAHCTBEHHOTO cocencTBa (puc. 8).

B cnydae nayueHus npocTpaHCTBEHHON aBTOKOPPEIALMM Ha HallIOHa/IbHOM
yPOBHe Ha pUCYHKe 4 IIOKa3aHbl pe3y/lIbTaThl pacyeTOB MHTEHCUBHOCTU IIPECTY-
wienns (I = 0,436). B oTHomeHUM 00IeM3BECTHOTO M YTBEPAUBILIETOCS B TeYEHNE
MHOTVX JIeT 00pasa pacrpefe/ieHns IPOCTPAaHCTBEHHON VHTEHCUBHOCTY IIPECTy-
wiennit B Ilonblue, IOMTy4YeHHble pe3ynbTaThl He NO/DKHBI YAMBIATH. Ha BocToke
CTpaHBbl, Iie COBEPLIAETCSI OTHOCUTEIBHO MajIo IPeCcTyIIeHuit, uaeHTuduIposa-
HO COCpefoToUYeHNe ABYX BoeBOACTB (JIobnmmHckoe 1 MasoBerjkoe), 0Opasyommx
cold spoty mpecTynHocTI. B oT/imune ot atoro, hot spotem IpecTYIHOCTM, ABIACTCS
pacnonoxeHHoe Ha 3anaje Ilonpum JIro6ycke BOeBOACTBO, B KOTOPOM OIIpeferis-
eTcsl HamOOobIlask MHTEHCUBHOCTD NPECTYIUIeHMII B cTpaHe (4014 mpecTymieHnit
Ha 100 ThIcsY xuTeneit). TeM He MeHee, eC/y JaHHBIE, arpeTMPOBaHHbIC HA YPOBHE
BOEBOJCTB, OYAYT pasfeneHbl Ha Oojiee MeJIKMe PaioHbl, TO MOMTYIMM MHbIe 3HaUe-
HUS ITI06ATBHOM CTaTUCTUKY aBTOKOPPEJIALINM, a TAK)Ke MHbIe COCPENOTOYEHNS JTO-
Ka/IbHOII aBTOKOppesiuym. HecMOTps Ha coxpaHeHMe 3HaUeHUA U3yIaeMOro SIBJle-
HIISA, USMEHUTCS PAcIIoNIOKeHMe U KOMMYECTBO COCECTBYIOMMX efuHNL. PucyHoK 5
BHOBb ITOKa3bIBaeT IIPOCTPAHCTBEHHYIO aBTOKOPPESALNIO MHTEHCUBHOCTH IIPECTY-
IUIEHNIA, HO B CTPYKType 66 mofpernoHoB. IIpexxe Bcero, MOXXHO 3aMEeTUTh 3HAYM-
TENbHYI0 KOHLIEHTpauuio Tnia cold spot Ha BocToKe cTpaHbl. Kpome Toro, ompepe-
7IeHBI Ba hot spoty, OUH 13 KOTOPBIX BKIIOYaeT B cebst ropopia Bepxueit Crnesnu,
a BTOpOI1 BKIo4aeT B ce6s1 moppernonst leunnckuit u taprappckuit (puc. 5).
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Jlanee 1CIIOIb30BAHO TPOCTPAHCTBEHHYIO AaBTOKOPPENALMIO /IS OIpefe-
JIEHMA KAapTUMHBI IPECTYIHOCTM B IIPOCTPAHCTBE IOpofia — Ha npumepe Jlopsm.
PesynbraTsl MccnefoBanmuii IpOCTPAHCTBEHHON aBTOKOPPENALMY TPEX PasIMIHbIX
HepeMeHHBIX, KaCaloIIMXCA IPeCTYIHOCTH (KOMYIeCTBO NPeCTYIUICHN, MHTeHCYUB-
HOCTb TpecTymnennit Ha 1000 >xuTeseit, IJIOTHOCTD IIpeCcTYIUICHMI Ha 1 ra) mokasa-
HbI Ha pucyHKe 7. Ha aToM pucyHke o6paliaeTcst BHMMaHuUe Ha O4YeHb IIOXOXKee pac-
HoNIOKeHNe hot spotu TIPeCTYITHOCTY — OTPAaHIYEHHOE LIeHTPATbHOI YaCThIo TOPOfia
(HecMOTps Ha sAIBHBIE Pa3/IM4Ms B 3HAUCHUY YPOBH I7100a/IbHOI aBTOKOPPEJIALINN).
9Ta YacThb ropofa XapaKTepusyeTcs CaMoli CTapoil, MHOTOQYHKIVOHA/IbHOI 3a-
CTPOIIKOIL B cpefHeropofckoM Tune. Kak BUIHO U U3 APYTUX UCCIEOBAHMIL, 3/1eCh
HaXOMATCA >KM/Ible KOMIUIEKCHI OYeHb PAa3HOTO CTaHJAPTa, C BKIIOYEHMAMM Ooree
HOBOJI 6/I0YHOII 3aCTPOIIKIL. DTO Te 06/IaCTH, KOTOPbIE TPEOYIOT He TOIBKO CPOYHOTO
PEMOHTa TeXHIYECKOl TKaH! TOPOJa, HO TaKXKe JIelICTBUII B 0OILIeCTBEHHOI cpefe.
ITpu sToM, pacnonoxeHue cold spot, XOTs 1 OTIMYaeTCA Ha KKI0i1 KapTe Ha puc. 7,
KaXXJblil pa3 KacaeTcs TOAbKO CEKTOPOB BO BHELIHEN YacTy ropoja. bonbmmHcTBO
U3 HUX — 9TO ObIBIINE JePEBHY, XapaKTepU3YOIVIeCs: OFHOCEMEITHOI 3aCTPOIIKOIL.

Ha pucynke 8 nmokasaHbl pe3ynbTaThl aHa/IM3a aBTOKOPPENALMNU IJIOTHOCTH
npecTymneHnit B JIof3yu Ipy UCIIONb30BaHMY Pa3INIHbIX MaTPUL] BeCa: OTHOIIEHUSA
KOPOJIEBBI, 6aIIHM 1 n = 3 6/mKaimmx cocepeit. CTOUT OTMETUTD, YTO BO BCEX CIy4a-
AX 3HAYEHVA ITI00a/IbHOM CTATUCTUKY IPYIMEPHO Ha TOM e CpefIHe-BbICOKOM YPOB-
He — JIy4YIIUi Pe3y/lIbTaT aBTOKOPPENIALUNA IIOTYYE€HO, ONHAKO, /I MATPULIBI N = 3
6mpkarmmx cocepeit (T.e. MHadYe, YeM TO IPENIIONAraeTcs B Cydae MCCIeOBaHMA
B Macmrabe ITombum). I[TonyueHHOe 06lee pacHoioKeHne 00/IacTel, ITOABEPKEH-
HBIX PUCKY IIPECTYNHOCTU B /o131 ABNAETCA MOJENbHBIM, XOTA IIPOJEMOHCTPUPO-
BaHbI HEKOTOPbIe OT/INYMA — OCOOEHHO B CTy4yae OXBaTa 00/1acTeil C OTHOCUTEIbHO
HU3KOJ IJIOTHOCTBIO NpecTyneHnii. CaMble OITacCHble MeCTa C BBICOKOJ KOHIIEH-
Tpalueil IpecTYIUIEHUII HaXOAATCA B LIGHTpe TOpOfia, B TO BpeMs Kak Hepudepun
OTHOCUTEIbHO 0€30IaCHBL.

OCHOBHBIM IPEMMYILECTBOM aHa/IM3a IPOCTPAHCTBEHHONM aBTOKOPPENALUN
ABJIAETCA BO3MOXKHOCTD IO/Ty4eHMA CUHTETMYECKOTO ONMCAHNA IIPOCTPAHCTBEHHO-
ro pasHOO0pa3us U3y4aeMoro sIBJICHNs B BYJie KOHKPETHBIX 3HaUeHNUII I7T00aTbHO
VI JIOKAJIbHOM CTaTUCTUK, a TAKXe B BUJie KapT WM JUarpaMM paccesHusA. Bmecro
VICCTIENOBAHMA ABTOKOPPENALNMM, MOXHO, KOHEYHO, CHeNaTb MHTEPIPETALVIO U
OIJICaHMe TeMAaTU4YeCKMX KapT (puc. 6), 4TO, OGHAKO, He SBJAETCA OOBEeKTUBHOI
MCCTIeNIOBATENbCTKON MIPOLEAYPOil I He MOXKEeT JaTh 4eTKoro 3¢ deKTa B Bujie MO-
fiemt u 06061IeHNiT. AHA/IN3 IPOCTPAHCTBEHHO aBTOKOPPE/IALUY IIPeCTYITHOCTI
HO3BOJIAET MOTYYNUTh 0000IEHHYI0 MOZIeNb paclpesieNleHNs MPecTYIUIeHNIT B IIPo-
CTPAHCTBe, a TaKXe Ha MAeHTU(UKALMIO IPOOTIEMHBIX MeCT KOHIIEHTpaLuyu 3T
narosnoruy (puc. 8), 4To, B CBOIO O4Yepefib, MOXKET OBITh MCIIONb30BAHO B IIPEBEHTVB-
HOJT IIPaKTUKe COOTBETCTBYIOLIMX CITYXO6 (Ha 9TO oOpalaeT BHUMaHMe OOMbIINH-
CTBO LINTUPYEMBIX B CTaTbe aBTOPOB).
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VpeHTNdnIupoBanme cocpefoTOYeHNIT IPECTYITHOCTY MOXET JIaTh HaM 00-
Pa3 MecT, B KOTOPBIX COBEPIIAETCA MHOTO IIPECTYIUIEHNII, HO HE IaeT OTBETA Ha BO-
IPOC: no4eMy HeKOMmopbvle Mecma A6/AI0MCs 6oree KPUMUHOZEHHbIMU, YeM Opyeue?
[l1s1 aTON Lieny HeoOXOMIMO UCC/Ie0BaTh IPOCTPAHCTBEHHYIO PErPecCIo.

VMPEHA JKEIVIMHBbCKA

Kpumnnanbpabie Kapbepbl HECOBEPIIEHHOTETHUX
VMCIIO/THUTeETIEN NPeCcTyIIeHUI

TpunagaTh jeT Hasal, peanusys KPUMUHOJIOTMUYECKNE MCCIeOBAaHMSA HecoBep-
LIIEHHOJIETHMX B paMKaX MCCIeOBAaTeIbCKOTO IpoeKTa MUHuCTepcTBa HayKu
u BpIClIero ob6pasopanus: «HecoBeplneHHO/METHIE UCIIOMTHUTENN IPECTYIUICHU —
B ITpOLIJIOM M CErofHA», A pelniaa I/ISy‘{I/ITb ABE pEIIPpE3€HTAaTVBHbIX /1A [Tonpummn
COBOKYIIHOCTM HECOBEPUIEHHO/IETHUX:

1) mepBas — 3TO HeCOBepILIEHHO/IETHIE, MMeEIOIIVe fiefia B cyfax B 1985-1988
rofax: mogbop MaTepyanoB Hel 3aBUCENT OT BO3MOXKHOCTY UX IOTydeHUS.
CornacHO NpenTochlIKe, s IJIAaHMPOBajia NPOBEfEeHNEe UCCAeSOBaHUIT Ha
pelpe3eHTaTVBHOI BBIOOPKE JieN 110 IPeCcTYIUICHNSM HeCOBepIIeHHOMEeT-
HIUX, HaXOfAIIMXCA B CyJax I/ HeCOBepLIEHHONEeTHUX B 1980 romy. 910
OKa3a/I0Ch HEBO3MOXXHBIM: MaTE€PUAJIbI Ie/l HECOBEPUIEHHONETHMX ¢ 1980 1.
B 2000 ropxy, KOrfia OpraHu30Baa MCCIefoBaHMsL, ObIIN, COITIACHO JIeHICTBY-
I0LlleMy IIpaBy, YHUYTOXEHBI (fajee s JMCIONb3YI0 HasBaHME «COBOKYII-
HOCTb ¢ 80-X TOfIOB»);

2) BrOpas - 3T0 penpeseHTaruBHasA s [lompiny BEIOOPKa JieT HeCOBEPIIeH-
HOJNETHMX, oTBeyaBmux B 2000 romy mepen cymamm [ad HeECOBEp-
II€HHOJIETHUX 3a yI‘O}IOBHbIe HpeCTyH}IeHI/IH (nanee Ha3bIBaeMasa «COBOI(y-
mHocTb 2000»).

[maBHOIT MccnenoBaTeNIbCKONM MPENIIOCHUIKON INPOeKTa MCCIeNOBaHMUI Haf
HECOBEPIICHHOTIETHYIMY NIPECTYIHMKaMy ObIIO M3y4YeHNUe U XapaKTepUCTHUKa Ipe-
CTYIIHOCTY HECOBEpIIEHHONETHMUX U VX COLManbHbIX mpodureir. VccnemoBanus
Kaca/llchb COBPEMEHHBIX HECOBEPLIEHHONETHUX — «COBOKYMHOCTb 2000», a Taxxe
OBIBIIIX HECOBEPIIECHHONETHNX, Jie/la KOTOPbIX PacCMaTPUBAINCh B CYaX B BOCh-
MIUfiecAThIX rogax: 1985-1988. [ xorena mpucMOTpeTbCA K HECOBEPIIEHHOIETHUM
VCTIONTHUTE/IAM TIPeCTYIUICHU, OTHOCAIIMMCS K IOKONEHUIO POAMTeNell Tex, C
«coBoKymHOCTM 2000». Cremath Lar Hasaj O IIOKOJIeHNe OBIIO HEBO3MOXXHO (Ma-
Tepuasnbl e/l HeCOBEPLIEHHOMETHUX OBIIM YHUYTOXKeHBI). Perna, 4To mpegMeToM
UCCTIeJOBAHMS CIeNIal0 COBOKYITHOCTb HECOBEPIICHHO/IETHUX, OTBEYAIOLINX 32 IIpe-
CTYTIZIEHMS B Cyax /i1 HeCOBEPIIeHHONIeTHNX, B BOCBMUECAThIX rofax XX Beka.
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B 2000 r. B HaumonanbsHOM yronosaoM peectpe (HYP) 6b11a mpoBepena cyau-
MOCTbD [IByX COBOKYIIHOCTEJ HECOBEPIIEHHONETHUX: «COBOKYIHOCTHM 2000» 1 «COBO-
KynHocTu ¢ 80-x rofgos». Ilepuon katamHesa Jia «coBoKynmHocTy 2000» cocTaBiAn
9 ner. Ilocre okoH4aHus1 17 yeT (BO3pacT YrONMOBHOM OTBETCTBEHHOCTY B ITOTIBCKOM
YTOJIOBHOM IIpaBe), B «COBOKYIHOCTI 2000» 6BUIO OCYX/EHO 3a COBepIlIeHNe Ipe-
crymreHns 390 ObIBIINX HeCOBEPLIEHHOIETHUX, TO eCThb 51,3% cpefyt OTBeYalomux
B CyfiaX J/IsI HecoBeplIeHHONMeTHUX B 2000 rofy. Ta COBOKYIIHOCTD OBIBLINX HECO-
BEpILEHHONETHUX, BO BpeMs npoBepku B HYP, Haxomumack B Bospacrte 20-28 ner,
npudyeM 60abIINHCTBO, 80%, COCTAB/ISIIN UCIIONMHNUTEN B BO3pacTe 24-28 yieT — Mo-
JIofible B3POC/Ible, B BO3pacTe HaMBBICHIEN IPeCcTYIHON aKTUBHOCTH.

COBOKYIIHOCTb HeCOBEpIIeHHONEeTHMX «C 80-X rOf0B» HACUMThIBANA 555 ue-
nosek. Ilepuop kaTaMHesa [ 3TOV COBOKYIIHOCTM COCTaBMAN 22-28 neT. B Heill, mo
unpopmarym ¢ HYP, 6p1710 ocyxieHo, ocie okoH4anus 17 net, 187 nui, To ecTb
33,7% cpemm 555 «OTBEYAINX» B BOCBMUIECATHIX TOfIaX KaK HECOBEPIIEHHOMET-
Hue. Bo Bpems mposepku B HYP, B 2010 ropy, 6bIBILIIe HeCOBEPLIEHHONMETHIE OBLIN
B Bo3pacTe oT 35 0 44 yeT. B oTHOIIeHUNM 3TOI COBOKYITHOCTU, YacTb OCY>KJeHMIl
Moria OBITh 3aKpBITa, @ 3HAYUT He PUIYPUPOBAIa B YTONMOBHBIX KapTax, B CBS3K C
4YeM, O JACTU OCYXKJEHUIT B HEll, B IEPUOJT KaTaMHEe3a, IIPOCTO HE 3HAEM.

VccnepoBanus panpHeNuX cyfe® OBIBIIMX HECOBEPIICHHONETHMX, JIOH-
TUTIOfIHbIE UCCTIENOBAHMNA, MCCNIEfOBAHNSA YIOJIOBHBIX Kapbep — 3TO HAa3BaHUA TeX
CaMBbIX TUIIOB JICCTIEIOBAHNIT B KPYMIHOJIOTUY, IJIABHBIM ¥ OOIIUM MCC/IeNOBaTe Ib-
CKVM BOIIPOCOM KOTOPBIX SIB/IIETCS BOIPOC IIPO TO, KaKast 4aCTh OBIBIINX HECOBEP-
LIEHHOJIETHUX MCIOJTHUTENIEN NPEeCTYIHBIX OeAHMUII COBEPIINUT NPeCTYIUIEHUA BO
B3pOCTON Ku3HM? [leTanbHbIe BOIPOCH 3TO:

— KaKUM SB/IAETCA PO M BEC IIPECTYITHOCTY OBIBIINX HECOBEPLICHHOIETHIX,

CoBeplIIaeMOoli BO B3pOC/ION KU3HU?,

— Kakas 4acTb ObIBLIMX HECOBEPIIEHHONETHUX CTaHET 3aKOPEHEIbIMU IIpe-
CTYIHUKaMH, OyIeT COBepIIaTh IPECTYIUIEHVS BCIO CBOIO B3POCITYIO KU3Hb,
X JI0 CTapoCTH?,

— MOXXHO /M OIIpefe/IUTb 3THonorndeckre Gpaxtops! (pakTopsl prcka) 3a-
KOPEHEJIbIX IIPECTYITHMKOB, COfiep Kallliecsl B X CUTYalluy, KaK HecoBep-
LIEHHOJIETHUXY,

- C KeM OymeT MMeTb Je/o CUCTeMa NMPaBOCYANsI?; KaKas 4acTh ObIBIINMX He-
COBEpILIeHHONETHUX CTaHeT KIMeHTaMM) CYCTeMbl IIPaBOCyaua?

B 06enx cCOBOKYITHOCTSIX OBUIM HECOBEPIIEHHOIETHIIE, KOTOPbIE, KaK B3POC-
7ble, ABAITCA VICIOTHUTENAMY Pa3sHOTro pojia MPeCTYIIEHNA, Ije NPeCTYIUIEHUA
IPOTMB UMYILIECTBA, pa3boy, MMEIT 3HAUUTENbHYI mosunuio. Cpemy MIafmmx
- «COBOKYMHOCTH 2000» — HEOOXOAMMO 3aMEeTUTh IIOSIBIIeHME CYAMMOCTEI 3a IIpe-
CTYILIEHN, CBSI3aHHbIe C HAPKOTMKaMI, KOMIIbIOTEpPHbIE MOIIeHHMYeCTBa. B 06enx
COBOKYIHOCTSIX HabjiofaeM OfHY OOIIYIO 4epTy: OffHa TPeThbsl OBIBLIMX HECOBEP-
IIEHHOJIETHNX ObIa OCY)X[eHa, B IIepyOf, KaTaMHe3a, TONbKO OfiMH pa3s. [IBe Tpe-
T — 60JIblile, YeM OAVH pa3. B 00enx COBOKYIHOCTAX MBI YBUJIEIU TeX, KTO MMeJl
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3a co6oit 10 1 60/mee OCY>XJeHUI: 9TO MHOTOKPAaTHO CYAVMbIe, 3aKOPEHeIble IIpe-
CTYTIHMKIY, Te, C KPMMIHA/IbHOI Kapbepoil. [IpenBuasAiasca cOBOKyITHOCTb Heco-
BepIIeHHOIETHUX, KOTOpble B OYAyleM, KaK B3pOC/ble, CTAHYT IPeCTYIHMUKAMI,
" OYLYT MHOTOKPaTHO CYAMMBI B XOfj¢ CBO€Il B3POC/ION KU3HMY, — 3TO, KAK MOXKHO
OLIEHMBATD, 0KO/IO 10% TeX, KTO CerofHsA OTBeYaeT Iepef CySaMy /i HeCOBEPLIEH-
HOJIETHMX 3a CBOU fiesiHMA. VIH}opMaIys o oLleHnBaeMOll COBOKYIIHOCTI 3aKope-
HeJIbIX, MHOTOKPAaTHO CYIMMBbIX NPECTYITHMUKOB, 3TO MOACKa3Ka I YNPaB/IAIINX
CUCTEMOV TIIPABOCYINA, YIPEKACHNAMIN VUCIIONHEHNA HAKA3aHUI, YIPEKIECHNAMN
COLIMa/IbHOV ITOMOIIY — O TOM, C COBOKYITHOCTBIO KaKOTO pa3Mepa, M CKOJIBKO CTOSI-
11elt, OHM OYIYT MMETh HeIO.
IToxasaTeny pycKa CTAaHOBJIEHNA B3POC/IbIM IIPECTYITHNKOM MbI OIIPEMe/ININ,
UCCTIERYsI COLMaIbHble IPOQUIN OBIBIINX HECOBEPIICHHOIETHNX U CPaBHMBAs Ha-
NM4Me ONpefeNIeHHbIX YePT B TPYIIIIE CYAMMbIX M HECYAMMBIX BO B3POC/IOM BO3pacTe.
HecoBepiueHHOeTHIE, KOTOPbIE OBLIY OCYXK/ICHBI 3a IIPECTYIUIEHNUS KaK B3pOCIIbIe,
XapaKTepU30BaJICh, M 9TO OBIIO B KaXKJIOV M3 MCCIIELOBAHHBIX 3[16Ch COBOKYITHO-
CTell, OIpefeNeHHbIMU OOLIMM COLMANbHBIMY YepPTaMy, KaKOBbIE 3HAYUTETBHO
pexe NPOAB/IANNUCH B TPYIIIIE HECYJVIMBIX BO B3pOCIOCTH:
— VIMEJIV 110 HECKOJIBKO JIe/T B Cyfi€ JI HECOBEPIIEHHONETHMX,
- BCe MMeu pobIeMsl ¢ 00ydeH1eM B IIIKOJIe, TOATBEPXK/faeMble B IIKO/Ib-
HBIX 3aK/TIOYEHUAX, UMeNU NPOoOIeMBbl C IIOBEfieHNeM B IIKOo/Ie (IMIepak-
TUBHBIE, arpecCUBHbIE, BY/IbrapHbIe),

— BOCIIMTBIBA/IVNCD B IPOOTIEMHBIX CEMBSIX, C OTLIOM, KaK MMHUMYM, 3/I0YIIO-
TPeO/IAIOIINM aJIKOTO/IEM.

OTu BBIBOABI YKa3bIBAIOT HA OfHO: HOTPeOHOCTb ¥ lLieJIeHAIIPaBIEHHOCTDb
PaHHETO BMeINATENbCTBA B OTHOIIEHUM T€X YYEHMKOB, KOTOPbIE JEeMOHCTPUPYIOT
TPYRHOCTU ¢ 00ydeHVeM 1 IpoOIeMBl C IOBefieHNeM B LiKose. EcTh maHc Ha ymyd-
IIeHVe CyAbObI HeCOBEPIIEHHOMETHNX, YTOObI OHM He CTalM B3POC/IBIMYU IPECTYII-
Hukamu. Ho Torbko manc. CrcTeMa yroI0BHOTO TPaBOCYAysi HUKOra 9 peKkTuBHO
He YCTPaHUT OOpeMEeHUTE/IbHBIX, 3aKOPEHEIBbIX, BO3BPALAIOMINXCS UCIOTHNUTEIel
IPeCTYIIEeHNT, Ha3bIBAEMBIX TAK)Ke «IIPECTYIHUKI C Kapbepoii» .

Matt DeLisi 3agaeT Bonpoc: ABaA€TCA MM 3TUYHBIM NIPeIBULETDb IOBeJeHNe
JIUL, ¥ OLIEHMBATh, YTO €C/IM KTO-TO VIMEET B IIPOLIIOM HECKOIBKO IPUTOBOPOB, TO
y Hero OyRyT 1 clepyioue? DTUYHO U UCIIO/Ib30BaTh TEPMIH «career criminals»?
9T0 Tak)Xe BOIPOCHL O CMBIC/IE UCCIIENOBAHMS Ja/MbHENIINX Cyaed HecOBepIleH-
HOJIETHUX MCIIOJIHUTENIENl YIOJIOBHO-HaKa3yeMbIX JesAHUI. [JaHHbIe MCCIeloBaHNA
UIMEIOT CMBICII ISl GOPMYIMPOBAHNA IO3UINI O TOM, KaK cGOpMMPOBATh MEphI pe-
arvpoBaHUA B OTHOLIEHNMM HECOBEPIIEHHOJETHMUX: U3 PE3y/NbTaTOB MCCIENOBaHUA
BUJIHO, YTO 3TU MepPbI JO/DKHBI OBITh IIOAep>KMBaloLI}e, BOCIIUTATEIbHbIC M OXBa-
THIBAIOIIE IEVICTBYIEM HECOBEPIIEHHOIETHETO 1 €TO CEMBIO.

! M. DeLisi, Career Criminals in Society, Sage Publ. 2005.



430 APXUB KPUMVHOJIOT U

MATJJAJIEHA I’KWbB
9BA XAB3J]A-CUBEK

ITon u npecrynHocTh. [Ipo6nemMa reHgepHOro Auc6amanca cpegu JInll,
COBEpUINBIINX HACV/IHCTBEHHbIE MPEeCTYIIEeHUA

®axT, YTO 0OBIYHO XKEHIMHBI COBEPIIAIOT MEHbIIIE IPECTYIIEHNIT, YeM MY>XUMHBI
(aHr. gender gap in crime), Ha IPOTSXKEHUY MHOTUX JIeT ABJIAETCS IPEAMETOM U3yde-
HIA KpUMMHOJIOT'OB. Ira 3aKOHOMEPHOCTD Hp]/[CyTCTByeT IIPpaKTNYIECKM BE€3[€, B TOM
yucne, B [lonbie. Viccnemosarenu, saHuMaroomyecsa JUCIPONOpLMeEN TPUCYTCTBUSA
>KeHILMH Cpefiy MICIIOTHUTeIell IPeCcTYIUIeHNI, B OCHOBHOM COCpefl0TauMBaloTCA Ha
IBYX acreKTax 1po6yiemsl. Bo-mepBeIxX, MPOOYIOT OTBETUTH Ha BOIIPOC, TOYEMY SKEH-
IIMHDBI COBEPIIAIOT MEHDIIIE HpeCTyHHeHVIffI, yeM MY)K‘-H/IHI)I, TO €CTb, KOHI_IeHTpI/[py-
I0TCs1 Ha caMoM ¢aKTe reHiepHOro fAucbamanca. Bo-BTOPBIX, IBITAIOTCS OOBACHUTD
U VHTEPIIPEeTUPOBAaTb BO3MOXKHbIE M3MEHEHUA 3TOM AMCIPONOPLUM BO BPEMEHH,
a TOYHee — 3aMeTHOe B OUIIMAIbHBIX cTaTUCTHKaxX (ocobenHo B CIIIA) B mocnmen-
HIe TecATUIeTHS COKpallleHle YKa3aHHOTO HepaBeHCTBa.

Vcnionbsys o6menOCTyngle MONMMULENICKME CTAaTUCTUKM 3a Iepuop ¢ 1992
no 2011 rop, Kacarommecs /NI, IOJO3PEBAEMBIX B CIEAYIOIIMX NPECTYIIEHUAX:
yousictBo (cT. 148 YromoBHOro Kopekca), IpUYMHEHME TSXKKOTO Bpefa 3[0POBbIO
WM HapylleHus QYHKUMOHAMIBHOCTH Tefa, MO0 paccTpoiicTBa 3RopoBbs (cT. 156
YronoBHOTo Kofekca 1 CT. 157 YTOMOBHOTO KOJeKCa), ydacTye B fpaKe My usbue-
Huu (cT. 158 YromoBHOro Kojekca u CT. 159 YTo/moBHOro KojeKkca) i, Tak Ha3bIBae-
Mble, pasbolinble npecTymieHus (ct. 280 YromoBHOro kopekca, cT. 281 YromoBHoro
KOZeKca 1 CT. 282 YTOIOBHOTO KOAEKCa), Mbl peLlIV/IN OTBETUTD Ha BOIIPOC, HACKOJIb-
KO OOJIBILION SB/IAETCS FUCIPOIOPLVA MEXIY XKEHIMHAMYU M MY>KUMHAMMY, KaK MC-
MOTHUTE/ISIMU BBIOPAHHBIX IIPECTYIUIEHNUI! C MCIIONb30BaHKeM Hacunus B [lonbiie,
" M3MEHAETCA I OHa BO BpEMEHIL. OCO6€HHO MbI XOTE€/IN ONIPEREINTD, MEHACTCA TN
TeH[IePHBIIT TucbamaHC Cpefu UCTIONMHUTENE OTIETbHBIX npectymnnennit B ITonpme
(cHyDKaeTcs /i), Kak 3TO MPOVICXOAUT B 3allajHbIX CTpaHax. Pe3ynbraTsl penbiay-
IIMX MCCTIefoBanmil, 0cobeHHO npoBeneHHbIX B CIIIA, OKa3pIBalOT, B YaCTHOCTH,
TO, YTO B TeUYeHye HECKOMbKUX HeCATUIETHI, ITOT AucOanaHc ymenbuiaetcs. [Ipu
3TOM, YKa3bIBAeTCs Ha [jBe IMITOTE3BI, OOBACHSIOIME TAKYI0 TeHAeHLu0. [lepBas
TUIIOTe3a, KOTOpas MOXKeT ObITh OIpefie/ieHa KaK TMIoTe3a M3MEeHEHNs MTOBeIeHNs
(Behaviour Change Hypothesis), Hofg4epkuBaeT TOT (akT, 4TO 3a IOC/IETHUE JECATH-
JIeTVSI XKEHIMHBI CTany 0ojiee COLMAIbHO aKTMBHBI ¥ CXOXK/ B CBOeM IIOBeHEHUM
C MY>KYMHAMH, YTO MePeKIafbIBAeTCsI Ha MX OONBINYI0 CKIOHHOCTD K arpecCUBHO-
My HOBEIEHMIO U TaKKe HaXOAUT CBOE OTPa)kKeHMe B CTATUCTUKAX IPECTYIHOCTH.
Taxyum 06pas3om, 3Ta rnoTesa OyAeT ONUChIBATh pealbHOe M3MEHEHE B IIOBefIeHUN
JKEHIIVH U 9BOMIOLMM TeH/jepHbIX poselt. COrmacHO BTOPOI OOBSCHSIOIIEN IUIT0-
Te3e, KOTOPYI0 MOXKHO HasBaTh TMIIOTe3011 M3MeHeHus momutuku feiicteuit (Policy
Change Hypothesis), 3T0 04eBUIHOE U3MEHEHe CBA3aHO He CTONIBKO C MPUHATIEM
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JKEHIMHAMU MYXXCKIX MOJe/Iell IIOBeeHNsI, HO C CaMUM (paKTOM VI3MEHEHUA OTHO-
HIEHNA K HACU/IMIO M HAaTMCKOM Ha PearrpoBaHMe CO CTOPOHBI IIPAaBOOXPaHNUTENb-
HBIX OpPraHOB Ha M060e, Jaxke caMoe MaJIeHbKOe ITPOSB/IeHVIe HACV/INA, He3aBUCHMO
OT 11071 ¥ BO3PACTa IPaBOHAPYIINTEIA.

AHanmm3y paHHBIX, Kacaromuxcs [lompliy, IpenliecTBYeT KpaTkmii 0630p
COBPEMEHHBIX KPUMMHOIOTMYECKUX KOHIEMINIL, KacalolMXCa OTHOLIEHUI IMojia
U TIPECTYIHOCTH, C TOYKM 3PEeHNS UX BO3MOXXHOCTI OOBSCHUTD KOINYECTBEHHbIE
U Ka4eCTBEHHBIE Pa3NIN4lA B IPECTYIIHONM aKTMBHOCTYM MY>KYMH ¥ >KeHIuH. bomee
KOHKPETHO MBI 00CyIm/mm, YacTHOCTH: Teopyio KoHTponsA T. Hirschi, Teopuio Bmactn
- koHTpon J.Hagan, 06myio Teoputo HanpsbkeHus R. Agnew (IIpy 5ToM KOHIeNINu
L. Broidy u R. Agnew, oTHOCATCA stricte K IPeCTYITHOCTY KEHILVH), TEOPUN PA3INd-
HBIX COLVIaJIbHBIX POJIeil, TeOPUIO MaTpUapxaabHOro obmectsa J.W. Messeschmidta,
a Tax>ke 00YC/IOBIEHHYIO 0/IOM Teopuio TpecTymHoCTH XeHIH (Gendered Theory
of Female Offending) D. Steffensmaier.

AHanu3s DOCTYIHBIX JAaHHBIX IPMBET HAC K BBIBOAY, YTO B TPEX U3 YEThIpEX
aHA/IM3MPYEMBIX KaTErOPUil HACMIbCTBEHHBIX IPECTYIJIEHUN, KOMMYECTBO IIOJ0-
3peBaeMBbIX JKEHIIMH POC/IO OBICTpee, YeM MY>KYMH. YCU/IeHNe M TedeHue STUX U3-
MEHEHMI BO BDEMEHM 3aBUCUT OT BUJA aHA/IM3UPYeMBIX feiicTBuit. 1o oTHOImEHNIO
K yOmiicTBaM reHjiepHas CTPYKTypa AB/AETCA OTHOCUTENbHO CTaOMIBHOI, HO CTOUT
OTMETUTH OOIIYI0 TeH/IEHIVIO K CHIDKEHNIO YNC/Ia JTIOfIel, TOfI03peBaeMBbIX B YOuIi-
CTBe, KOTOpas AB/IAeTCA 6oee CUIBbHON B CITyYae KEeHIIVH, 4eM MYX4MH. B To Bpe-
M, KaK B KaTeTOpUy HaHeCeHN: Bpefja 3T0POBbIO, Mbl OTM€YaeM PACTyllee yIacTue
1 60see BBICOKMII TI0OKa3aTe/lb JYHAMYKM MOJ03PeBaeMbIX KEHIINH, HeXXe MYK-
4yuH. B cmyyae gpak u us6yueHunit, Mbl HaOofaeM yBeINYMBAIOIIYIOCA JJOIO XKeH-
IIMH CPeAy IOf{03peBaeMblX, XOTs OHA TAK)Ke BBITEKAET M3 COKPALIAIOLIErocs Yncia
nojo3peBaeMbIX My>x41H. CriefyeT IOg4epKHY Th, 9YTO PACTYILAsA NOJIA XKEHIIVH Cpe-
IV TIOfl03PEBAEeMbIX MIMEET MeCTO 0COOEHHO B IOC/IeHNE TObI, YTO YKa3bIBaeT Ha
BO3MOXXHOCTb M3MEHeHMs Cr1ocoba pearnpoBaHmys (IOMUTUKY AeICTBUIL) B OTHO-
HIeHNM JesAHMIT, COBepIIaeMbIX >KeHIMHaM1. Ha yKasaHHBII Bblllle pOCT MOIJIO IO-
BIIVIATD, B YaCTHOCTY, YCU/IEHME YYBCTBUTEIBHOCTH K ITpo6/IieMe HaCU/IMA B IIKO/IaX
U CO3[jaHMe B CTPYKTypax HOMMIUN B IIOCTIefHE TORbI IPEeBEeHTVBHO-KPYMIIHAIb-
HBIX TPYIHII TI0 Jie/laM HeCOBepIIeHHONeTHNX. B ciydyae pas6oifHBIX IpecTyIIeHNit
TaK)Ke HAO/IOf[aeTcsA BHICOKMUIT YPOBEHb POCTA YKEHIIVH, IIPY CyMMapHOM He6Oo/Ib-
IIOM BO3PacTaHMM 4MC/Ia XKEHIIMH-TIOf03peBaeMbIX. B mocenHme rogsl, HeCMOTps
Ha TIOBBIIIEHJE TEMIIOB POCTA, YMC/IO XKEHIIMH NpeTeprieBaeT HeOOMblINe N3MeHe-
HIA, YTO NO3BOJIAET NPEAIIONOKUTD, YTO POCT yYaCTHA KEHIUH, B OCHOBHOM, CBS-
3aH C yMeHbIIEHNMEM YNC/Ia MY>KUMH, TI0fJ03PEBAEMbIX B COBEPIIEHNN Pa36OIHbIX
NIPeCTYIUIEHMIA.

MbI cunTaeM, YTO BIMSAHME Ha MI3MeHeHMe oOpasa MPeCcTYIHOCTY YKEHIIVMH
U eBOYEK MMEIOT, B PaBHOJ CTEINEeHM, KaK M3MEHEHNA B NOBEfIeHNM, CBsA3aHHbIE C
Ky/IbTYPHBIMU OIIpefe/IeHNAMMN 1071, TaK U CIIOC06 BOCIPUATYA U pearrpoBaHms
Ha HapylleHJe IPAaBOBbIX HOPM CO CTOPOHBI >KEHIIMH U [leBOY€EK. 3a K/II0YeBbIe, /IS
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M3MeHeHMs CIIocoba pearnpoBaHus Ha IOIbCKOI IOYBe, MBI IIOCYNUTAI MOMEHTHI,
CBA3aHHBIE C PAaCUIMpPEHMEM OIpefeNeHNs HacummsA (OXBaT YTOMOBHO-IIPABOBBIM
KOHTPOJIEM CUTYALMIi B IIKOJIAX, MO0 IPUBATHBIX MECTaX, 0COOEHHO B OMaX, Iie
JKEHIIMHBI MPYUBBIK/IN Yallle AeMOHCTPUPOBATb arpecCUBHOE MOBEEHNe, a TakxKe
perucrpauys 6ojee nerkux GOpM aKTOB HACHINSA), OPraHMU3AIMOHHBIMU M3MeHe-
HUSIMU B JIeSTe/IBHOCTU HOJIVLINY Y C/IEICTBEHHBIX OPTaHOB (B TOM 4YNCIIe, IPUHS-
TVe Ha paboTy OOJBIIETo 4MC/Ia SKEHIIVH, YTO MOXKeT HOBIMATD Ha Oo/lee paBHOE
obpallieHne ¢ >KeHIIVHAMI CO CTOPOHBI OPraHOB CIEACTBIA%, @ TAKXKe CO3JaHUEM
CIIeIMa/TM3MPOBAHHBIX NPEBEHTUBHO-KPMMIHAIBHBIX IOfpasfe/ieHNil 1Mo JelaM
HeCOBepIIIeHHO/ETHNX). Bortee Toro, He 6e3 3HaYeHMs MOXKET OBITh IHOE CTPYKTYP-
HOe U3MeHEeHMe, a IMEHHO — obpasoBaTenbHas pedopma B Ilomblie 1 BHegpeHne
TMMHAas3Wii, YTO CBS3BIBA/IOCh C YMEHBILIEHNEM BO3pacTa M3MEHEHUs CpPeflbl CBep-
cTHUKOB. ITocTpoeHMe COLMATbHOTO IO/MIOKEHMsI B HOBOJ TIPYIIle CBEPCTHUKOB
TaKXKe MOXKeT ObITh CBA3aHO C HapylleHNMeM OOILIEeCTBEHHBIX M IPABOBBIX HODM.
Ob1iecTBeHHBIE KaMIIAHUM, CIOCOOCTBYIOLIME IOBBILIEHUIO YYBCTBUTETBHOCTH
K Impob6jieMe HacWINs, @ Ha MHCTUTYIVIOHAIbBHOM YPOBHE — IOOLIpeHNe yInuTernel
B JKEeJIaHMI pearupoBaTb Ha KaX[oe IMpOosABJIeHMe HaCWINA M cooOmaTh o (akrax
lake He3HAUUTE/IbHBIX HApYLIEHMiI IIpaBa HMOMuLuy (dalle, 4eM [0 HAaCTOSIIIEro
BpeMeHM NIPOMCXOAIO NHPOPMIPOBAHME O TAKUX CIyYasX AUPEKTOpaMy IIKOI),
TaK)Xe MOIJIO CIIOCOOCTBOBATh YBEIMYECHMIO YMC/Ia HECOBEPIICHHOIE THUX CPefiy MC-
HOJTHUTeJIel MIPeCTYIIEHNIT C UCIIO/Ib30BaHIIeM HaCUINL.

B 3ak/o4eHne MO>KHO OTMETHUTD, YTO BCe BBIIIEyKasaHHbIe (aKTOPBI U CH-
CTeMHble 3MEHEHM MOIJIV IIPUBECTH K OOJIbIIIeNT «BUVIMOCTI» SKEHIIVH 1 IeBOYeK
B OQUIMAIbHBIX CTATUCTUKAX IPECTYIUIEHWII, XOTs 9TO yBeIMYeHHOe MpefiCTaBy-
TE/IbCTBO XKEHIIVH CPefy JINL], COBEPUIMBIINX HACUIbCTBEHHBIE IIPECTYIUICHNS, He
06s13aTeIbHO JOIDKHO 03HAYATh, YTO SKEHIIMHBI Ha CAMOM Jie/le COBEpPIIAIOT OOIblIe,
4eM paHee, TAKMX aKTOB. HecOMHEHHO, OHAKO, aHA/IN3 MOTYYEeHHBIX JaHHBIX JaeT
[PaBO Ha M3BJIeYeH)e TUIIOTE3bl, YTO IPY M3YYEHNN B3aVMOCBA3U MEXAY IIOTIOM
U COBepllIeHNeM HaCH/IbCTBEHHBIX IIPEeCTYIIEHNT, HeOOXOAMMO YYUTBIBATD JOIION-
HUTETbHYIO IIepeMEeHHYI0 BO3pacTa IPEeCTYIIHMKOB. YMEHBIIAIOMAsACS TeHIepHas
[VICIIPOTIOPLINS, BEPOSITHO, OyzeT 60sblite B 60/Iee MOIOABIX BO3PACTHBIX IPYIIIAX.
Ormpenernenne TOro, HACTYIIIO I CPEV MOTIOABIX fieBYIIeK (GaKTHIeCKOe KYIbTyp-
HOe M3MeHeHNe, CBSI3aHHOe C IlepeMeHaMIl B CTPYKTYpe COLMAIbHBIX POJIeil XKeH-
IIVH, YTO CIOCOOCTBOBAIO MX CKJIOHHOCTU K arpecCMBHOMY IOBENEHUIO, TpedyeT
yIIyO/IeHHBIX KaueCTBEHHBIX MCC/IeOBAHMIL.

2 B KOHTEKCTe N3MEHEHUS IoAxoAa K )XeHIIMHAM, BIIVAHNE Ha PETUCTPUPYEMOE KOINMYECTBO IIpe-
CTyHHeHI/Iﬁ VIME/I0O KOMNYECTBO IIPMHATHIX Ha pa60Ty )KeHIJ_U/IH—HOIII/IIleI./'ICKI/IX. ABTOp CChIJTA€TCA
Ha MccnefoBaHmsd, COr/lTaCHO KOTOPBIM JKEHIIMHDI, 3aHATbIE B IOV, AETAI0T 60BN ynop Ha
Ha paBHOE o6pamenme C XXEHIMHAMU 1 MY>XXYMHaMH, B p€3yabTaTe 4€ro 0(’101/[uepbl 6bUIM MeHee
CHUCXOANUTEIbHBI B OTHOLICHMN JXCHIIMH.
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ATHEIIIKA TYTKOBCKA

KynbprypHoe Hacuime o npusHaKy mnosia.
Keiic youiicTB mo MOTMBaM YecTn

[IpecTynneHns, OCHOBa KOTOPBIX BCTPOEHA B KY/IbTYPYy VCIOTHUTENA, ABJIAIOT-
Cs IPeCTYIUIEHUAMU OCOOCHHBIMY, YHUKAJIbHBIMU C PasHBIX TOYeK 3peHmsA. Bo-
HepPBbIX, OHM TOPasfio 6o/lee MIOKMPYIOLINeE, YeM «TUIINYHbIe» IIPeCTYIIeHNS B IaH-
HOM OOIIleCTBe, IMEHHO B CBSI3M CO CBOEJl «MHHOCTBIO» M OTHOCUTETIBHO PESKIM
HosiB/IeHNeM. Bo-BTOPBIX, 113-3a CBOeII CIIel(UKN OHY SIB/IAIOTCS CePbe3HBIM BbI-
30BOM JI/IS1 ITPAaBOOXPAHUTENIbHBIX OPTAHOB, M KaXKETCH, IPEXKie BCETO, /I CY/OB,
KOTOpBbI€ JIOIDKHBI CIIPABUTBCS C YY>KMMI U YaCTO HETIOHATHBIMY, C TOUKY 3PeHMsA
UX COOCTBEHHOII KY/IbTYpbI, IIOBEJEHNAMN M CUTYALUAMU. DTO TaKKe IpobeMa,
IpelCTaB/IANIas BbI30B [/ YUEHBIX, IBITAIOMNXCA KaK MOXKHO JIy4llle OIMCATb
U, IPeXJie BCero, MOHATb MeXaHM3MBI, Belylye K COBEpIIeHII0 TAKOTO pofia Ipe-
crymieHnit. Llenbio cTaTby ABNAETCA MPeACTaBIeHNe CIeINMUKN «yOUIICTB YeCTn»,
XapaKTEePUCTUKY MPECTYITHNKOB U KePTB TaKMX IIPECTYIUIEHNI, a TaKKe 00bACHe-
HIe IIpollecca MOTMBALMY IPECTYITHNKOB, KOTOPbIe YacTO He MeHee CUIbHO, 4eM
UIX JKepPTBBI, CBSA3aHbI 00A3aTe/lIbCTBAMY, BBITEKAIOWIMMY 13 IPUHLUIIOB 003bIBa-
IOIMX KY/IBTYPHBIX HOPM. DTO TaK>Ke IOIBITKA OIpeJe/IeHNsI CBOET0 OTHOLICHMSA
K QYHKI[MOHMPYIOLIEMY B IUTEPATYpPe TE3UCY, YTO HACU/IVE B OTHOLICHNUN YKEHIIVH
(He3aBMCUMO OT UX KY/IbTYPBI ¥ peJIUIVM) IIPOVICXOAUT U3 IaTpuapXaabHoll obIe-
CTBEHHOW CTPYKTYPBI, U He JOIDKHO, OJIHAKO, CBA3BIBATbCA C KOHKPETHOI KYIBTYP-
HOJI CHCTEMOTT.

B paHHOI cTaTbe IpefCTaBlIeHO MHEHME, YTO U IJIA IIPAaBUIBHOIO aHAIN3a
yOMiicTB YecTy U 1A pa3paboTKM KaK MOXKHO Oojee 3¢ (eKTUBHOI CHCTeMBI IIpe-
[IOTBpAIeHNs ¥ 60PbObI € 3TUM SIB/IEHIEM, HEOOXOAMMO O4eHb SICHOE U 4eTKOe pa3-
Nnaye MeX/Y MPOSsIBICHSIMI Vi MICTOYHMKAMM HACU/INS, C KOTOPBIM CTa/IKMBAIOTCS
JKEHIIVHBI B PasHBIX KY/TbTYpaX, a TaK)Ke MOTMBAIMel IPeCTYITHNKOB. DTO pasin-
4ye He0OXOAMMO y)Ke Ha ypOBHe TepMUHOJIOTHM, B TOM YNC/Ie IIO3TOMY CTaThs BBO-
[UT HOHATHUE «KYIbTYPHOTO HACWINA IO MIPU3HAKY Mo1a». CaMo MOHATUE HACHINA
IO NPM3HAKY I10J1a HOCUT CIMIIKOM OOIIMII XapaKTep, YTOOBI IMETh BO3MOXKHOCTD
UCIIO/Ib30BATD €TO IS OIpefie/ieH sl TAKMX YPe3BhIYalHO PAa3HBIX C/IyYaeB, KaK Ha-
HpyuMep, SKOHOMIYECKOe Hacu/Iie My»a 110 OTHOLIEHNIO K JKeHe, 3allyTiBaHue W
Jlake CYNpY>Keckoe M3HacKIoBaHMe 1 youiictBa yectyu. KBamudukanys youicts

* Takoit Tesuc cnegyer u3 crarbu M. [Inarak Youiicmea na gone wecmu. IIpobnema sepvr unu
OUCKPUMUHAYUS No npusHaxy nona, B: P. Bepymencku, M. Bppxuxoscku, JI. KonpparbeBa-
-Bpoisuk (pen.), IIpasosvie epanuypt c60600v1 cosecmu u penueuu, Bapurasa, 2012, ctp. 287-311
(M. Platek Zabéjstwa na tle honoru. Problem wyznania czy dyskryminacji ze wzgledu na pleé, w:
R. Wieruszewski, M. Wyrzykowski, L. Kondratiewa-Bryzik (red.), Prawne granice wolnosci sumienia
i wyznania, Warszawa 2012, s. 287-311).



434 APXUB KPUMVHOJIOT U

4ecT! IIPOCTO KaK HaCWIM 110 TIPU3HAKY 110714, 6€3 TOYHOTO ONpele/ieHNs, ITe JIe-
>KUT MCTOYHMK 3TOTO HACW/INS, CTAHOBUTCS HeOe30MacHOI, IOCKO/IbKY, KaK ClIel-
CTBMe, TIOSIB/IAIOTCS MHEHNS, IPYPABHMBAIOLINE HAPYIIeH)s [IPaB JKeHIIVH B Mupe
3aIa/{HON KY/IBTYPBI K HapyLIEHNSM, KOTOpPbIe KEHIVHbI VICIBITHIBAIOT B KY/IBTY-
pax 4ecTH WM B COOOIecTBaX, MCIIOBERYIOWINX MCTaM. MeXAy TeM, 3TO He Bep-
HOE yTBepmneﬂme, YTO >KECHIIVMHBI VCIIBITBIBAIOT OJMHAKOBOE€ HaCMIe HE3aBUCMO
OT pEeIUTUN U Ky}IbTypI)I, n3 KOTOpOIU/I OHU IPpOMCXOJAT. CymeCTByeT peminTenbHaAa
pasHMIIA KaK MeXly OOpalljeHueM C )KeHIIMHAMM, TaK ¥ MEeX/Y COLMaIbHO IIPUeM-
nemort GopMoIt perpeccuii B clydae HapylIeHNst MMM 00sI3bIBAIOLINX HOPM B KY/Ib-
Typax, BBIPOCLINX Ha TPYHTe XPUCTUAHCKOI TPAANLINY, Y3HAIOIMX OCHOBHbIE ITpaBa
"e/I0BeKa U B KYIbTYPax YeCTH WIN MYCYIbMaHCKUX coobiecTBax. boee Toro, 6e3
VIBMEHEHUA KyHI)TypHI)IX IIPpUMHIONIIOB VIV MHTEPIIpETauuM pEIUTNO3HbIX HOPM, HE
MOXXET 6bITb " peun 06 yHy‘IIHeHI/II/I IIOJIOJKEHMA KCHIIVH, HAXOOAIMXCA I10, yI‘pO-
3011 yOUIICTB 4eCTH, MMOCKOJIbKY 9TO KY/IbTYpa Y PeJIUINs, VIY TOYHee, BEPOATHO
UX 9JIEMEHTHI MO0 UX MHCTPYMEHTa/IbHOE VCIIONb30BaHMe, SIBISIOTCSA MICTOYHIKOM
TaKOTO pOfa HaCU/INAL.

[ mpaBMIBHOTO MOHMMAHUS MPOOIEMATHKM YOUIICTB 4eCTH HeoOXOmu-
MO, BO-IIEPBbBIX, OTHAE/IE€HNIE MOTVBOB O6OI/IX BUOOB HAaCU/INA IIO HPI/I3H3KY I1I07/1a.
MoTuBOM HacunIuA MO HPI/ISHaKy II071a B 3anauH0171 Ky}IbType MOXXET 6bITb 3J710CTh,
PEBHOCTD, >KelaHue OTOMCTUTD JXepPTBe WIN faXke YHUSUTDb ee. Bce 310, ofgHako,
3MOLIMOHA/IbHBIE MOTUBBI, a0COTIIOTHO OT/IMYHbIE TI0 CBOEMY XapaKTepy OT MOTHBA,
HAIIpaB/IEHHOTO Ha 1Ie/Ib, KOTOPOII BJISIETCSI BO3BPAIljeHNE YeCTU CEMbE I €€ IOTe-
PSIHHOIT 0011[eCTBEHHOI TO3ULINM, TaK KaK 9TO eCTh B 001jeCTBE, 13 KOTOPOTO IIPO-
VICXOJIAT )KePTBbI YOUIICTB YyecTn. Bropas ¢pyHmaMeHTa/IbHAS pa3HUIIA OCHOBBIBALT-
Cs Ha TOM, YTO HACW/IVI€ B OTHOLICHMN JKECHIIVNH B SaHaHHOi[ Kyanype TpaKTyeTCH
KaK IIaTO/IOIMs M HapylleHye 00s3bIBalolIMX HOpPM. TeM BpeMeHeM B 00lecTBax,
B KOTOPBIX JOXORUT O KY/IBTYPHBIX IPECTYIUICHMI, >KepTBaMI KOTOPBIX CTAHOBST-
Cs1 JKeHIIMHBI, TaKOe IIOBefeHle He COCTAB/IsAeT HapyLIeHNs] HOPMBI, a Hao60poT,
CITYXKUT 3allliTe BaXHBIX B TOM Mupe LieHHOcTeil. [loaToMy aHamusupys ciydan
yOUIICTB decTy HeoOXOMO ACHOe 0003HaYeHIe, YTO PasroOBOP UMIET O «KY/IbTYp-
HOM HaCVWIVM 110 IIPY3HAKY I0Ja». TONMbKO TePMUHOIOTMYECKas TOYHOCTD CHe/IaeT
HEBO3MO)XHBIM pasMbIBaHE PasHUL] MEXAY NIPECTYIUICHUAMY YeCT, IIPEX/ie BCEro
y6uiictBamu?, n gpyrumu popmMamy HACHINS B OTHOIIEHNY JKEHINVH. JTa pasHu-
1] SIB/ISIETCS CYIEeCTBEHHOI TaKXKe [IOTOMY, YTO IPefOTBpalleHIe U IPeofoIeHIe
TaKVUX PasHbIX C/Ty4aeB HACMINS B OTHOLIEHUN YKEHINH TpebyeT abCOMIOTHO MHBIX
(axTUYeCcKuX U MPaBOBBIX AeVICTBUIL. YTOODI 3aLIUTUTD )KEHY OT arpecCyM bsSHOTO
MY>Ka He0OXOMMO NPeIPUHATD AOCOMIOTHO APYTHe IeVICTBI, KaK IIPeBEHTUBHBIE,
TaK ¥ pelpecCUBHbIe, HeXXeV HalleMMBasACh 3allUTUTD JEeBYLIKY Iiepel yOUiiCTBOM,
CTapaTeNbHO 3al/ITAaHMPOBAHHBIM ee O/MsKuMU. boree Toro, Bo BTOpoM ciaydae 3a-
HafHbI MUP MMeeT OYeHb OTpaHMYeHHbIe 3HAHNUA Ha TeMy MeXaHU3MOB, BeLYyIINX

4 Ho TaK>K€, HAIIPMIMED, BbIHY >KIIE€HHBIMI 6paKaMI/I, 06peSaHI/ICM JKEHCKNX ITIO/IOBbIX OPTraHOB I T.II.
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K IIOABJICHUIO KyHbTypHOI‘O HaCcuansa 1o HpI/I3HaKy I10/Ia " €ro CHeLH/I(i)I/IKI/I, VIMEH-
HO IIOTOMY, YTO IOHVMaHJe 9TOTO SIBJIeHN TpeOyeT 3HaKOMCTBA C TOVl KY/IbTYpOii,
B paMKax KOTOPOIf OHO ITosAB/IsIeTCs1. IlpenoTBpaleHne U peogoieHne KyIbTypPHO-
TO HACUINA 11O HpI/ISHaKy I10/1a N TaK ABJIAECTCA UCK/ITIOYNUTEIbHO prﬂHI)IM, ITIOCKOJ/1b-
Ky de facto o3Ha9aeT HeOOXORVMMOCTD 3aIlUTHI JKEHIIMHBI IIepef, ee COOCTBEHHBIM
COO0011[eCTBOM M KY/IBTYPOIL, B KOTOPOJI OHA MPOILLIA IIPOLeCC COLMaNU3aLm, 6o
HeOoOXOAMMOCTb M3MEHEHMs 3TOil KynIbTypbl. OfHaKo 6e3 MOHMMAHUA CYLUIHOCTH
IpoO/IeMbl 3T AeVICTBYUA OYAYT a0COMIOTHO TOYHO OCY>KIEHBI Ha Heyauy.

MAPBIIA KOCC-T'OPBIIIIEBCKA

IlopTper >xepTBbI TOPrOBIU KEHIIVIHAMY B HAI[MOHA/TbHOI YTOTOBHOI
CyeOHOIT IPAaKTNKe, COCTABIEHHBIII HA OCHOBE aHA/IN3a IIPUTOBOPOB
IIO Jie/IaM O TOprosiie noabmMu B 1997-2009 rogax

CraTbsl IIpe3eHTyeT pe3ynbTaThl aHAAM3a HNONAbCKUX IPUTOBOPOB IO YTOMTOBHBIM
memam 1997-2009 rofoB, Kacawouuxcs TOproau aopbmu (ObiBie ctatbu 253 §1
1 204 $4 YronoBHOT0 KOfIeKca) C TOYKY 3peHMs INLA, IIOCTPaAaBIIero OT 3TOTO Ipe-
crymwienus. VccnegopaHusamu 6bUIM OXBadeHBI 59 CyAeOHBIX fIeI, pacCMaTpUBalo-
IIMX CeKCyalbHOe UCIIONb30BaHMe XEeHIIVH, B KOTOPBIX ObLT BbIHECEH OOBMHNUTEIb-
HBII IPUTOBOP (BCTYNMBIINIT B 3aKOHHYIO CUTY VI HET).

Henu nccnenoBanmii — BOCCO3JaHMe TOTO, KaK )KEPTBA TOPrOB/IM >KEHIIVHA-
MU PacCMaTPUBAETCA CYAbAMM, U3yUeHNE IPUMEHAIOLIETOCA CYAbAMU A3bIKa OTHO-
CUTENbHO MOCTPafIaBIINX JIUII, & TaKXXe IPOBEepPKa TOTO, MOXXHO /I B 3TOM C/Iydae
FOBOPUTD 00 OIIpefie/IeHHON MO /MO0 MOJEIAX IpefCTaBlIeHns obpasa >KepTB
TOPTOBJIV XKEHIIVHAMM CPEVL CYHIeIL.

B paMmKax HacTOAILIEro MCCIeSOBaHMs ObUI CHeNaH aHa/IN3 CeMaHTUIeCKOTOo
IO/IAA, a TAK)Ke Ka4eCTBEHHBIV aHa/nu3. BpIBOMBI MEpBOro M3 HUX IOKa3aau, Ipe-
JKJle BCETO, Ha CM/IbHYIO Pa3sHMIIY JMCIIONIb3YEMOTO CYAbAMM f3bIKa, OTHOCALETOCA
K JKepTBaM: OT pOPMaNbHOTO, YMHOBHIYBETO XapaKTepa («IOCTpafiaBIIasi», «KeH-
IIMHBI», «CBUETENb»), [0 MOTOYHBIN, HU3KOI CTemeHu (opmanusarium, MHOIAA
CKOpee BY/IbrapHBII («KUBOII TOBap», «IpUIOPOXHAA IyTaHa»). Ecimu nepsont us
9TUX CTUIeN M36aBJIeH OT OLEHOYHOTO acleKTa IpY MPeACTaBIeHNN >KEPTBBI TOP-
TOB/IM JKEHIIVHAMY, TO BTOPOI SAB/ISIeTCS BbIpayKeHNeM BUMIEHNUA ee B HeTaTUBHOM
CBeTe — KaK IIPOCTUTYTKM, 10O HaVBHOIA, IETKOMBICTIEHHO JIeBYIIIKN.

AHanms ceMaHTMYECKOTO IOJIA II0Kas3as, 4TO Cpefiyl ONpefieleHNIl, OTHOCA-
HIUXCS K XKepTBe, JOMUHUPYIOT Te, KOTOpble HABOAAT Ha MbIC/Ib, UYTO 9T >KEHIIN-
HBI 3aC/Ty>KWU/IM TO, YTO MX BCTPETUNO. B TaKMX BbIpaXKEHMAX CONEPIKUTCA STEMEHT
BUHOBHOCTM >KEPTBBI, IIPEAIIONIaralolyil, YTO 3Ta >KeHIIMHA VIU CIIOCOOCTBOBaNA
COBEpIIEHHOMY B OTHOLIEHUU Hee MPeCTYIUIEHUIO MM JKe CUTyalus, B KOTOpOIl
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OHa OKa3aJlach, BOBCE HE ABJIANIACD /I HEe TAKOIl YK CEPbE3HOI M TPaBMaTUYHOIL.
YacTo mogyepkuBaeTcs TOT (HaKT, YTO )KEPTBBI CAMU COIVIANIIATNCH HA BBIE3[, TN00
y>Ke paHee 3aHMMAaINCh IPOCTUTYIE.

VInTepecHble BBIBOfIbI NPUHOCUT aHAIM3 SKBUBAJIEHTOB CEMAaHTUYECKOTO
MO/, TO €CTh BbIPa)KeHUII, KOTOPbIMM CyAbM 3aMEHAIOT C/I0BO «kepTsa». Cpemn
HIX BBIACIANTCA OBE€ I'PYIIIbI — C HeraTUBHOM OI_ICHKOI‘/'I B OTHOLIE€HUU IIOTEPIIEB-
1Iel 0coObI U Te, YTO HOCAT HeMTpalbHBII XapakTep. B epBoii rpyIie BoIpaskeHMit
IPUCYTCTBYIOT TaKye 000POTHI, KaK: «IIPeAMET TOPrOBOJl TPaHCAKLUI», «0coba U3
001IIIeCTBEHHOTO MapIMHeca», «COOCTBEHHOCTDb», «KIBOJ TOBAp», «TOBAp, ABJIAIO-
IINIICA IPeAMETOM», «JEeBYILIKA I/l KOMIIAHUM», «IIAHU [/ KOMIIAHUW», «/I€BULIBI».
3HauyMTe/NIbHAsA YacThb BBIP)KeHMII OblIa MOZOOpaHa TaKUM CIIOCOO60M, Kak OyATo
JKepTBbI TOprosu moabMu de facto 6bUIM IPOCTUTYTKAMMU (KIPOCTUTYTKIY, ,<THU-
PYBKI», ,,«IIaHU /Il KoMIaHun»”). Kpome atoro, obpaiaer Ha ce6si BHMMaHMe
UICTIONIb30BaHMe KOJIOKBMA/IN3MOB, a VHOTZA JlaXKe M BY/IbrapyM3MOB, IPUMEHEHNE
KOTOPBIX HEYMECTHO B JOKYMEHTaX TaKOTO 3HadeHusdA. 1o, YTO CyfbM 3aK/I0Y¥any
B KaBbIUK/ HEKOTOpbIE U3 BbILIeyKa3aHHBIX BbIPA)KEHMII, HE MOXKET OIpaBJbIBaTh
UX TIPMMEHEeHMN .

prI‘I/IM C60pOM 9KBMBA/JIEHTOB ABIAIOTCA T€ BBIPAXXEHNA, KOTOPbIE HE CO-
Jep>KaT OLIEHOYHOTO ACIHEKTa: «IIOTepIeBIlasA/MOTePIeBIINe», «KEHIVHDI», «CBU-
JeTeNb», «IEBYIIKI», «IelOBeYeCKasA IMIHOCTh». Cpeay 9KBMBANIEHTOB TaKXe Ha-
II/IOCh HECKOJIbKO BBIP)KEHNIT, CBA3AHHBIX C AKTOM OKa3aHMA CEeKCYaabHBIX YCITyT
YKEPTBOI TOPTOB/IN JIIOIbMY MHYIMO HeJITPa/IbHOTO XapaKTepa, (paKkTideckoe 3Have-
HIM€ KOTOPBIX BbIpa)kaeT CHUCXONMUTEIbHOE MM JaKe IPEe3PUTE/IbHOE OTHOIIEHNE
K )KepTBaM («IaHm», <<pa6OTHMHbI>>, »«QPTUCTKU» «JI€BYIIKI», «IEBULIBI»).

KavecTBeHHBIT aHa/MU3 clieal BO3MOXKHBIM Oojiee IIyboKoe 03HaKOMICHVE
C MICXO[JHBIM MaTepyanoM. [JTaBHBIM BBITEKAIOMIMM OTCIOZIa BBIBOJIOM CTaJl TOT (aKT,
YTO )KEPTBA TOPTOB/IM JIIOIbMI B IIPEBOCXOJAIIEM OOJBIIHCTBE IPUTOBOPOB BOC-
IPMHMMAJACh CYAbsAMU KaK IPOCTUTYTKA, IpUYeM, YCTAHOBIEHHBIE B XOfle ITPOLiec-
ca aKThl He BCeT/ja MO3BOJIAIN CHe/IaTh IMEHHO TaKue BBIBOBL Bo MHOrUX memax
Cyaby IOA4YE€PKUBAIN HO6POBOHI)HOCTI) 3aHATUA HpOCTI/ITyHI/IC]?[ JKCHIIMHAMMN.

OdeHp YacTo CMATYAIOIIM 06CTOATENHCTBOM IIpy Ha3HAYE€HMV HaKa3aHUA
JULA TIPECTYITHMKOB ObIT GaKT COITTAcs >KepTB TOPTOBIIN TIONbMY Ha BbIe3Nt mu6o/m
Ha TO, YTO ee OYAyT UCIIOTb30BaTh. [JaHHOE 06CTOATENIBLCTBO He COINIACYeTCA C HAIlM-
OHa/IbHOI ¥ ME&X/IyHapOIHOI JOKTPIMHOI, TaK KaK COITacKe MOTePIIeBIIero Uil Ha
VICIIONIb30BaHME He MMEET 3Ha4YeHNA. B OfHOM M3 pelennii Cys IpAMO HaIMCaJl, YTO
IIpMMEHEHNE VMCKIIOYNTEIDPHOIO CMATYEHNA HaKa3aHUA 6bI}IO CBA3aHO C TEM, 4YTO
JKEPTBbI ABJIANIVICH «HpO(beCCI/IOHa}IbeIMI/I IIPOCTUTYTKaMM».

[Ipn o6ocHOBaHMY Ha3HAYEHHBIX HAKa3aHMII, Cy/[b}l HEPEAKO HepaBOMOY-
HBIM CIIOCOO0M OTHOCM/IMCH K HOBENEHMIO WM YepTaM XapaKTepa ITOTepIIeBIINX
1. Cpey 4epT XapaKTepa >KePTBbI, OTMEYEHHBIX CY/IbsAMH, Jallle BCETO BBICTYIA-
U JeMOopaln3anus 1 II0X0e NoBefeH1e (3T0 0CO6EHHO Kacanmoch HeCOBEPIIEHHO-
JIETHYX IIOTePIIeBIINX) MO0 MX HAMBHOCTD 1 O€CIIeYHOCTD. VIHOT/a C/Ty4anoch, 4To
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VIMEHHO II0 3TOMY IIOBOAY CyZ[bJ PEIlaauCh Ha CHVDKEHME HAKa3aHUSA JIIA MCIIOJ-
HUTeJIE IPeCTYIVIEHNA. B HEKOTOPBIX aHa/IM3UPyeMBIX IPUTOBOPAX CYAbY IPAMO
NPENCTAB/IAIM MHEHNE, YTO XKEHIIVHDBI CTa/IM )XepTBaMI MIMEHHO B CBA3M C 3TUMU
oTpefieNIeHHBIMU YepTaMy TUYHOCTU. VI TakmM 06pa3oM MOBefieHlie BUHOBHOTO
B IIPeCTYIUICHUM OIIPaBAbIBA/IOCH JIETKOMBIC/ICHHBIM IIOBEfIeHNEM JXepTB N0 MX
neMopanusanyen.

ITockonbKy BO BCEX MCCIENOBAHHBIX PEIIEHUAX CYAbM CCBUIAMCh HA TaKue
INOKa3aTe/IbCTBA, KaK ITOKA3aHVs >XePTB TOPTOB/IY JIOLbMY, Ha 3TOM OCHOBE MOX-
HO BOCCO3[aTb IOPTPET >KEPTBbI JAHHOIO IPECTYIUVIEHU U KaK CBUMETENA B CYLE.
B npeobnaparorei 4acTy IpUrOBOPOB CYAb) JOBEPSIOT MIOKA3aHUAM XKEPTB, XOTS
OBLIV TaKOKe Cy4al, KOrjga IoKa3aHusi CTaBUINCh IO, COMHeHe, MO0 HOMHOCTHIO
OTK/IOHANMNCh. Hanpumep, B ofHOM U3 fie/l, apTyMeHTOM, TOBOPSALIUM 3a OTK/IOHE-
HIle TIOKa3aHWiT CBUAETENsL, I/IS CYAa SIBUIOCH TO, YTO XKepPTBa Obl/la 3aMHTEpeCcoBa-
Ha B IIPeACTaBIeHNM cebs Kak >XepTBbI TOProB/IM MoAbMHU. B mccnenyemoit mpobe
HallUIMCh TAaK)X€ HEMHOTOYMC/IEHHBbIE, K COXKaJIEHMIO, CIy4Yall NpMMEHEHUA HOpM
YTOlOBHO-IIPOLeCCYaIbHOIO KOJEKCa, OTHOCSIYECS K 3allUTe XepTBbI (Hanpumep,
TpebOBaHMe MOKMHYTD 3/ CYAeOHBIX 3aCefaHMIl TOLCYAMMOMY BO BpeMsl faduy 1o-
Ka3aHUJ >KepTBOI) M IOKAa3bIBAIOIIVE BBICOKUII YPOBEHb SMIATUM U HMOHVMAHNSA
HEMHOTVMM CyAbsMU TPYLHOTO MOJIOKEHNA IOCTPAJaBIIETo NI,

HecMoTps Ha crenmanusupoBaHHOe 0Opa3oBaHMe U HEOOXO[UMYIO IOATrO-
TOBKY IIOJIbCKMX CYZeil K MICIIOMHEHNUIO CBOell podeccun, X MHEHWS U Habofe-
HUSA, Kacalollyecs XePTB TOPrOBIM >KEHIMHAMM, He SBIAITCA CBOOOZHBIMU OT
COLMANTBbHO cHOPMMPOBAHHBIX B3I/IALOB M CTEPEOTUIOB. [JaHHbBIE 0OCTOATENbCTBA,
KaK IIOKa3aHO B TEKCTE, HEPEAKO IEepPEKIAIbIBAIOTCA Ha UX OIpefle/IeHHOE OTHOILEe-
HJ€ K BNHOBHOMY B COBEPILIEHIN IPECTYIIEHNA, a TAK)Ke Ha pasMep IPUCYKGAaeMO-
0 UMM HaKa3aHUS.

SNIUTA JDKA3TA

Heckonpko 3aMeyaHmii 0 KOHTpoIIe 32 GPyTOONBHBIM XyTUTAaHCTBOM
C y4€TOM CUTYaTUBHOTO IpeAyNpeKAeHN NPEeCTyTHOCTH

Pa3BuTire MeX/TyHapOTHOTO KOHTPOJIA 33 PyTOOMBHBIM Xy/TUTaHCTBOM OCYIIeCTBIA-
JIOCh B HECKOJIbKMX HAIIpaBJIEHMAX Y OXBaTbIBAJIO Pa3/IMYHbIE 3/IEMEHTHI KOHTPO/IA
(B IIMPOKOM NOHVMMAHNUMY 3TOTO CTI0BA) HaJl 3TUM ABJIeHVeM. MOXXHO BBIJIENUTD 4 Te-
puozia, OTIMYAIOIeCS MeXAY cO00I1 TUIIAMV KOHTPOJIA 32 PyTOOIBHBIM Xy/IUTaH-
CTBOM: IIEPBBIIL, ¢ 60-X IT. 20-BeKa mo 1985 1., BTopon — Mexpy 1985 u 1997 1., TpeTuit
- ot 1997 no 2000 r., u 9eTBepTHIit — OT 2000 rofa o HacTOAILLEro MOMeHTa. B ciy-
Jae CUTYaLMOHHOTO NpefoTBpaleHus (GyTOONbHOIO Xy/IUTAaHCTBA, MOXKHO BBIJie-
muTh KoHTpoib [ u II crenenn. IlepBblit TUII KOHTPOJIA XapaKTepU30Bacs, IpeXae
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BCETO, YIIOPOM Ha IIPYMEHEHe «KeCTKIX» Mep, T.e. JeVICTBUIL, IPUBOASIINX K TOMY,
YTO HapyIIeHMe 3aKOHa VTN 061IeCTBEHHOTO MOPAAKa TpeOOBaIo JOIOMHNTENbHBIX
yCUIuit Co CTOPOHBI HapyLINTENell, 32 CUeT MCIOMb30BaHMA IPOCTBIX METOJOB Ce-
rperanuy 60MeNIbIINKOB KOMaH IPOTUBHIKOB — IOMLENCKIX KOPJIOHOB, OTPaX-
JieHUIT ¥ «KJIeTOK» [IAl IPUeXaBILINX 13 APYTUX TOPOJOB 00/enbIMKOB. Bropoit T
PacIpoCTpaHEHHBIX «KECTKMUX» Mep IPUBOAWI K MOBBILIIEHUIO PUCKA TOTO, YTO Xy-
JINTaH CTOJIKHETCS C HETQTUBHBIMY IIOCTIEICTBMSAMI CBOETO IIOBENECHUNS, B OCHOB-
HOM 3a CUeT YCU/IeHM IONNIIeIICKOTo Hafj30pa Ha ctagmoHe. ITepexop k konTpomo 11
CTereHN ObI/T OCYIeCTBIEH Of] BIVAHNEM UCCIeOBaHMII 10 YIIPABIEHNIO TOIIION,
KOTOpbI€ Hadaju MPOBOAUTHCA Nocye Yemnmonara EBponsl B 2000 1. B pamkax HO-
BOJI TeH/IEHI[UY OCYIIeCTB/IUIOCh TOCTENIEHHOE BhIPaBHIBAHNE IIPOIOPLIIT MEX/Y
«KeCTKUMW» ¥ «MATKIUMI» MepaMH, T.e. MEpaMy, HallpaBJIeHHbBIMI Ha YMEHbLICHIEe
IIPOBOKAIVIYM M CaMOOIIpaBfiaHus (ToAmepxKaHue aTMocdephl IIpa3fHIKa BO BpeMs
Marya, u3beranme CUTyaLuii, KOrga OXpaHHUKY «BOOPY>KAIOTCS» M BCTYNAIOT B KOH-
dpoHTanuMIO C 60/MIENBIINKAMY, VICIIONb30BaHNUE CITYXO, IPEJOCTABIAMINX NHPOP-
MAIVIO U 00eCIeYNBaOIIVIX ITOPAOK 1 T.I1.).

CpaBHeHMe IIyTeil pa3BUTHsA CUTYaTMBHOTO IpeRynpexaeHns (GyToonbHO-
rO XYIUIAaHCTBA C MHTEIPUPOBAHHOI MOJE/NbI0 CUTYaTUBHOIO IpefyHIpeXIeHNs
IPeCTYIIHOCTY NPUBOJAUT K MHTEPECHBIM BBIBOJIAM IIPY IIOIBITKE OOBACHUTD 0O/Ib-
1ryio 3G PeKTBHOCTD HOBOTO CUTYAaTMBHOTO METO/Ia, TIOBCEMECTHO IIPYMEHSAEMOTO
B cTpaHax 3amaziHo EBpormisl mpu pemeHny mpo6memsl GyTOONTLHOTO Xy/TUTaHCTBA.

IIo cmoBam P. BopTin, TepMUH «yMeHblIeHNE BO3MOXKHOCTEN COBEPLIEHNA
IpecTYIUIeHU» IpefnoiaraeT HaaWdlie MOTVMBUPOBAaHHOIO HApYIUUTENA VN,
IO KpaliHell Mepe, aMOMBa/JICHTHOIO HApYIINUTeNIs, TOTOBOTO MOAAAThCS COOMasHy
IpeCTYIUIEHN, TOIfia KaK MOTUB K COBEPLICHMIO IIPECTYIVICHU MOXKET IIOSIBUTb-
CA B pe3ynbTaTe BO3/IEVICTBUA OIpe/e/IeHHbIX CUTYaTHBHBIX (aKTOPOB. 37ech nzeT
peub 0 Tak HasbIBaeMBIX «IIPELVIIUTUPYIOMNX» (akTopax (,precipitators”). Boptan
BeImenun 4 Tuma nomoOHBIX (akTopoB: moOyxpatomiue ¢axtopsl (,prompts’),
maBrenre (,pressures’), paspeuranouie daktops! (,permissiblity”), mpoBoxkarus
(»provocations”). IlpuBopsmIascsa B cTaTbe MHTEIPUPOBAHHAs KOHIEIIVA CUTYa-
TUBHOTO IIPEAYIPEKAEHN IPeCTYIIHOCTY NIPEeACTaBseT co00il 00beuHeHNe Tpa-
IVIIVIOHHBIX METOMOB IT0 YMEHBIIEHII0 BO3MOXKHOCTE! COBEPIIEHN IPeCTYIIeHNI
— TaK Ha3bIBAEMBIX «KEeCTKUX» Mep — HOIIOTHEHHBIX KOMIUIEKTOM TeXHIK, MUHIMa-
JM3UPYIOMINX IIPOYNe CUTyallMOHHbIe (paKTOPEI, HpeanoxKeHHble P. Bopm, T.e. Tak
HasbIBaeMbIX «MATKux» Mep. . Kopuumr un PKnapk npepnoxum o6begnHUTh 06
KOHIIEIIINY, B pe3y/IbTaTe Yero BO3HNK/IA 3HAYNTE/IbHO pacIlpeHHass KOMOMHALNSA
TEXHVUK IO CUTYaTMBHOMY IPefYIPEXJEHUIO IPEeCTYIIHOCTY. ABTOPBI, OIMCHIBas
TP WeanbHBIX TUIA HApymmMTensA (3apaHee MOTMBMPOBAHHOTO K COBEPIICHIUIO
HpeCcTyIUIeHN S, aMOMBa/IeHTHOTO HAPYIINTEIA, T.e. TAKOTO, KOTOPbII MOXeT ITONTH
Ha IIPeCTyIUIeHNUe B OLPee/IeHHOM CUTyalluy, M HapyLINTe/A, KOTOPbI/l HapyLIaeT
3aKOH UCK/IIOUUTETIbHO B pe3y/IbTaTe IPOBOKAININ), IPEAIaraloT IPUMEHATDb «MAT-
Kie» TeXHUKU CUTYAaTHBHOTO IIPefyIpeXIeHNS B OTHOIICHNNU IpPeXJe BCero Tex
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JINIL, 9bA «TOTOBHOCTb» COBEPIINUTD ITPECTYITIEHNE ABJIAETCA B OIIPENE/TIEHHOM CMbIC-
J7ie BpeMEHHOIA, T.€. B OTHOLIEHMH [IBYX ITOCTIENHMX KaTeropuii Hapymmureneit. C 1py-
TOJ1 CTOPOHBI, COMHEHIs BbI3bIBAET TE3UC, B COOTBETCTBMM C KOTOPBIM KOHTPOJIb 32
HoOy>XZaoumuMu GakTopaMy MOXKeT 0Ka3aTbCs 3¢ (GeKTUBHBIM IIPY IIPUMEHEHUN
B OTHOLIEHMM BCEX TUIIOB JI€a/IbHOTO HapywmuTessa. HoBble TEXHMKM CUTYaTMBHOTO
IIpeRynpeXaeHn:A MpeCTYITHOCTN HE MOTYT, CKOpeI;I BCEro, IPUMEHATHCA B OTHOILIE-
HIM 3apaHee MOTUBUPOBAHHOIO HAPYIINUTENA, KOTOPBIN TOTOB COBEPIINTD IIPECTY-
IIJIEHME U TONIbKO JKZIET MOAXOAAIIEro cnydad. VIMeHHO ¢ yueToM 3TUX 3aMedyaHuI],
KOTOpBbIe C TOUKM 3peHMA MPaKTUKY, KaK KaXKeTcs, AB/IAIOTCA OUYeHb LIeHHBIMU IIpK
BBIOOpE KOHKPETHBIX peLIeHNT, ClIefyeT pacCMaTpUBaTh MHTEIPUPOBAHHYIO KOH-
LENUMI0 CUTYaTUBHOIO NpeyNpeX/IeHNsA NPeCTYIHOCTY IIPYU IPOBENEHNM aHaIM3a
IIpMEHAEMbIX B [Tonpiie METOOOB.

ITpunaTHe pemenns o6 opranmsanuy EBpo 2012 cTamo IOBOPOTHBIM MOMEH-
TOM B 0071aCTV KOHTPOJA 3a PyTOONBHBIM XyIUraHCTBOM B Ilonblie — B 0ocobeH-
HOCTM B OTHOLIEHM! ONMCAHHOI eBpomeiickuMy opranusanyuamu Il crenenn KoH-
TPOJIA, IIPY KOTOPOI Yallle VICIONb3YI0TCA «MATKMe» cpefcTBa. [IpenBapuTenbHbIM
YCJIOBMEM MX BHEJPEHMH, OJHAKO, AB/IAETCA CO3AaHMe TaKON CUTyalluy, KOTOPOIA
OyneT mpITaThcs 130€XKaTh 3apaHee MOTMBMPOBAHHBIN HAPYIINTE/b, WIN IPU KO-
TOPOJ1 3apaHee MOTVMBMPOBAHHBI HapyIIUTeNb OyaeT u30erarh JAesHul, KOTOpble
MOTYT OBITh Ha3BaHb! QYTOOIBHBIM XYIUIAaHCTBOM, T.€. 9P PeKTUBHOE KOHTPOIUPO-
BaHIe BO3MOXXHOCTe}I COBepIlleHN IIpecTyIIeHnil. TeM He MeHee Ha IIpaKTUKe Ipn
IPUMEHEHUN «KECTKMX» Mep B (opMe MOBBILIEHNS PICKA TOTO, YTO HAPYIIUTENDb
CTOJIKHETCSI C HeTaTMBHBIMM IOC/IECTBYAMI CBOETO HOBeleHMs, HeOOXOMMMOCTI
IIpMMEHEHNA NOIIOTHUTENbHBIX yC]/UI]/H'/J[ CO CTOPOHBI HAPYHIINTE/IA PN HAPYIIECHNU
3aKOHa, a TaK’)K€ YMEHbIIEHVA BbIT'O[bI, HOquaeMOﬂ IIpM HapyHIIE€HNM 3aKOHa, IIPpO-
JOJ/DKAIOT COBEPLIATHCS IPEKHNUE OMIMOKM, HECMOTPsI Ha BBEfICH)E HEOOXOAVMMBIX
M3MeHeHNI Ha HOPMaTUBHOM ypoBHe. OnucbiBaeMas paHee KOHIIENLINA CUTYaTUB-
Horo npenyupexgenus npecrynnoctu PKmapka u PBoptin nogreepxpaet Heo6-
XOIMMOCTD aflaliTallM/ Pa3INIHbIX TEXHNK, MAHUITY/IMPYIOLIMX JAHHON CUTyaLMel,
K pa3/IMYHbIM TUIIaM H&pyHII/IT@}ICI?I " NIpENCTaB/IA€T HETaTUBHDBIE IIOC/IEACTBUA UX
HeIIpaBIIBHOTO BBIOOpa. A mpo6neMa GpyTOONIBHOIO Xy/IMTaHCTBA, B CBA3Y C IIOCTO-
SHHBIM yTOYHEHMEM 3TOTO IIOHATHS, €T0 PaclIMPEeHMEM, He OTPAHUYMBAETCS TONMbKO
OJHUM BUIOM NPECTYNHOCTY — IIPOTUB XU3HU WIN 3J0POBbA — UV TONBKO OFHUM
TUIIOM HapyumnTens. Ilof JaHHBIM TePMMHOM MOHMMAETCS LIe/IbII PN pasiNIHbIX
HapylleHUJ 3aKOHa, a HAPYLIMTENIAMM ABIAIOTCA He TONBKO 3apaHee MOTMBUPO-
BaHHDbIE MIIA, HE TONBKO «BOCIO/Ib30BABIINECA C/TydaeM» WIN CIIPOBOLIMPOBAHHbIE
JTIOON € pa3HbIMM MOTUBaMMU, HO, B Pa3/IMYHbIX IIPOIIOPLMIAX, BCE TUIIDI HAPYIINUTE-
neit cpasy. OTO fake OTPa’KaeTCsl B IIPUHATON ITONMMIMeEN KIaccupyKaumuy, KOTo-
past genuT 60JeNbIIVKOB Ha TPY HOATPYIIIBL: KaTeropusa A — G0JIeNbIVKY HU3KOTO
prcka, B — 6onmenbliyky TOBBILIEHHOTO pucKa, 1 C — GO/MeNbLUINKY BBICOKOTO PU-
cka. Konrporb 3a pakropammn, HOpOXKAAIOIIVIMY HAapYIIeHNs 3aKOH4, T.e. IpYMeHe-
HME «MATKUX» MeP, KaK Ka)keTcsd, B 60/IbILIEl CTENIEHN TONXOAUT OOIeIbIIKAM U3
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KaTeropum A 1, Jo oIlpefe/NeHHOI CTelleHy, U3 Kateropun B. B cBoro ouepenn, Tpa-
IMIVIOHHbIE TEXHUKIU CUTYATUBHOIO IPENYIPeXAeHN SABIATCS 6oree 3G deKTnB-
HBIMI IIpy 60pbbe ¢ 3apaHee MOTMBJMPOBAHHBIMM (QYTOONbHBIMU XY/IUTAHAMI, T.€.
TeMM, KTo oTHocuTcs K Kareropunu C. To, 4To Ha MHOTUX €BPOIENCKMUX CTa[MOHAX
YZA/IOCh CIIPABUTBCA C IPOo6IeMaMu, KOTOpble HIMY CO3/JaBa/INCh, CBSI3AHO KaK pas3
C TOCIefiOBaTe/IbHBIM NIPUMEHEH)EM TPAAUIMOHHBIX TEXHUK CUTYaTUBHOTO TIpeny-
IpeXJeHNs, B COYeTaHUM C HAOTIOfleHNeM 1 3alIpeTOM NpeObIBaHMs Ha CTaMOHAX.
TonpKo mmocrte TOro, Kak mpo6eMa Xy/IUTraHOB Ha CTaJMOHAaX CTajla MeHee OCTpOil,
Hayda/IChb pab0oTa HaJl ICKOPEHeHMeM PIUCKOB B C/Iy4ae OCTa/IbHBIX IPYIII HAPYIINTe-
neii. A B [Tonpie, HAO60POT, KOHTPONVPOBAHNE BO3MOXKHOCTEN COBEPLIEHS TIpe-
CTYIUIEHNI! OCTaB/IAET XKe/aTh nyuiero. OfHako, He3aBUCHMO OT 3TOTO, TPOJO/IKA-
10T BBOJVITBCS «MATKYe» Mepbl. IlonoOHbIe XaoTHIecKyie felICTBIS CKOpee CHIDKAIOT
Ka4ecTBO IIpeJjIaraeMoll 3all1Thl, @ He IIOBbIMIAIOT ero. [Ipexxie Bcero aTo KacaeTcs
OOJIBIIVHCTBA CTAQIMIOHOB, Ha KOTOPBIX ellle B TeYeHMe JJOITOro BpeMeH) He OynyT
MPOBOAUTHCS JOPOTOCTOsALIE MHPPACTPYKTYPHDIE U TEXHUIECKIIE M3MEHEHNS.

KOHPA]Jl BYYKOBCKHA

CrpaxoBoe MOIIEHHNYECTBO B IPAKTHKE NPABOCYAMA
(ctaTps 298 yromoBHOro Kofekca)

PBIHOK cTpaxoBaHUA SIB/ISIETCS TOM 00/1aCThI0 9KOHOMIYECKOI [IESITENbHOCTH, B KO-
TOPOI1 Yallle BCETO COBEPIIAIOTCS MOMIBITKM MOLIEHHUYeCTBa 1 BIMOTaTeNbcTBa. To,
4TO O0JIee BCEero 3aTparnBaeT CTPaxoBble GUPMbI — 3TO BHIMOTATeIbCTBA HEIIPUYN-
TAIOLUXCA KOMIIEHCAlIUIl B pe3y/bTaTe CTy4aeB, OXBAaYeHHBIX IIpeMEeTOM CTpPaxo-
BBIX IOTOBOPOB.

[IpectynHocTh B cdepe CTpaxoBaHUs SBJSETCS COLYAAbHO IpPUHIMAae-
MBIM IIOBefieHMeM (@ 3HAYUT He BCTPEYAIoIMMCS ¢ 00IIeCTBEHHbIM HNOPUIIaHMEM)
U, HECMOTPsI Ha 3HAYNUTEIbHYIO CTENeHb OOIeCTBEHHOIO Bpela, B HELOCTaTOYHOM
CTEIIeHN VICKOPEHSEMBIM, YTO JaCTUYHO CIefyeT U3 MOBEJEeHNA CTPAaXOBbIX PUPM,
KOTOpbIe 3a00TSICh O CBOEM MMUJKe, He CKIOHHBI MPU3HABATHCS, UTO SBIAIOTCS
0OMaHy TBIMIL.

B crarbe cenaH mogpo6HbI aHANMN3 CTATUCTUYECKUX JAHHBIX, KACAIOI[UXCS
npectyiieHus no ct. 298 YK, a Takxe IpefcTaB/IeHbl pe3ylIbTaThbl MCCIENOBAHNUS
IpefBapUTE/IbHBIX PAacCIefOBaHNIT U Jie/l, 3aKOHYMBILINXCS CYZieOHBIM pelleHueM
IIPOTUB JINIIA, COBEPUINBIIETO CTPAXOBOE MOIMIEHHUYECTBO.

AHanms CTaTuCTUYeCKMX JaHHbBIX IT0OKa3aJl 3HaYuTelIbHOe cHypkeHue (¢ 2007
rofia) Konu4ecTBa BO30Y>KaeHHbIX fief 110 CT. 298 YK. ITpuunHoit 3TOro MoXXeT ObITh
KBamnUKaLUs YaCTU TaKOro popa messHuit 1o ct. 286 YK, To ecTpb Kak «kmaccuye-
CKOro» MolileHHM4ecTBa. Kak mpaBmio, mpousBoACTBa, BO3OYKAeHHbIe 110 CT. 298
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YK, 9T0 04eHb HU3KMUII IPOLIEHT BCeX BO3OYXK/ICHHBIX Jie/l B TeUCHNE 1e/I0M IeKa bl
— onm coctassann 0,02%.

Llenbio IpefCcTaB/ICHHBIX B CTaThe KPMMMHOTIOIMYECKUX UCCIeTOBAHMI OBLIO
[I0Ka3aTh Ha IPAKTHKe IIPOOIeMBI 3alUThl CTPAXOBOTO PBIHKA OT HEJOOpOCOBECT-
HOTO NOBEEHM 3aCTPAXOBAHHDBIX /ML U MOIBITATbCA OTBETUTb HAa BOIIPOC, ABJIA-
€TCs IV YTOJIOBHO-IIPABOBOE PETYIMPOBAHNE OAXONAIVM, VI ABAETCA /U Ipa-
BIJIbHOI peanu3alys IpOM3BOJCTB IO MpecTyIIeHNAM 1o cT. 298 YK, 1, HakoHer1I,
KaKye VI3MEHeHs1: 3aKOHOaTe/IbHbIe, B cdhepe IOMUTUKY NIPeC/IeNOBaHNs U YTOIOB-
HOJI IOMIUTUKY B 3TOI 0671acTyt He06X0omUMBI 115 9 PeKTUBHOI 3aIUTHI CTPAXOBO-
rO PbIHKAa.

IIpu uccnepoBaHuMM MaTepuanoB Jiel OCHOBHON IIPEAIIOCBUIKON KOTOpasd
Obl1a, 3TO TO, YTO OHA JJO/DKHA BK/IIOYAaTh KaK MOXXHO OOJIBIIYIO TPYIIY COOBITHIL,
MMEIOIINX XapaKTep CTPaXOBOr0 MOIeHHNYeCcTBa. B mepBoit dase mccnegoBanmnem
OBV OXBayeHBbI Bce pasbuparenbcTBa 3a nepuoy 1995-2003 r.r., IpoBOfuMbIe Ha OC-
HoBauuu CT. 4 3akoHa oT 12.10.1994 . «O 3amuTe 3KOHOMUYECKON NeATETbHOCTI»,
a Taxoke Ha ocHoBaHuM CT. 298 YK (YronoBHbI KOJeKC Ha HaTy BCTYIUICHUA B CUITY
01.09.1998 1. oTMEHMI COOTBETCTBYIOlLIEe IONOXKEHME BbIIIEHa3BAaHHOTO 3aKOHa
«O 3ammure S5KOHOMMYECKOJ HeATeNbHOCTY»). Bropoii aranm uccnegopanuii cyneo6-
HBIX pa3duparenbCTB MpoBopmacs B 2008 rony, yepes maTh €T MOC/E OKOHYAHIS
OCHOBHOI ¢asbl uccinefnopanus. Llenpio faHHOrO YICC/IENOBaHNUA ObIIO CpaBHEHME
" HaOmofeHye 3MEHeHN T B IPAKTIKe IPOBEfeHNMs iell O CTPaXOBOM MOILEHHIYe-
CTBe, @ TaKOKe B (POpMax ero coBeplIeHN .

PesynbraThl MccnenoBaHuA MOKa3bIBAIOT, YTO HOpMa cTaTby 298 YK He cooT-
BETCTBYET HAJIOKEHHBIM Ha Hee Ha/IeXK/jaM, CBA3aHHBIM C CYIeCTBOBAHMEM B IIO/Ib-
CKOM YTOJIOBHOM IIpaBe «CIIELMA/IM3NPOBAHHOTO» IIPECTYIUIEHN A, HAIIPaBJIEHHOI O
Ha 3aIIMUTy CTPaXOBOI'O PBIHKA. DTOT NMPOCTYNOK He CTaN IJTaBHBIM MHCTPYMEHTOM
B 60opb0e ¢ BBIMOIaTeNbCTBaMy B 00IaCTY MMYILECTBEHHOTO CTPAaXOBaHMs, B TOM
4yC/ie — ABTOCTPAXOBaHMA.

B BRIBOpax mpepnmaraeTcsa — IMOMMMO 3aKOHOJIAT€/IbHBIX M3MEHEHUI — Ha-
4aTb 60JIee MUPOKOe COTPYAHMYECTBO MEX/Y IPAaBOOXPAHUTEIbHBIMI OpPraHaMI U
CTPaXOBBIMY KOMIIAHUAMM B Lie/IX 0OMeHa OIIBITOM M MH(OpMaLyeil I10 BOIpocaM,
KacalolIMcst 60pbOBI CO CTPAXOBOIL IIPECTYIHOCTBIO.

ITABEJI BAXMAT

ATunm4Hsle cry4au KOppyIIui B OIeHKaX CyJ0B ¥ IPOKypaTyphl
Ha IpuMepe NPeCTYIUIEHUI IO CTaThbAM 228 11 229 yroI0BHOI0 KOJeKca

B cratpe IIpenCcTaB/lI€HbI PE€3Y/IbTAaThbL MCCHCHOBaHI/Iﬁ HpaBOHpMMeHI/ITeHbHOIﬁ IIpak-
TUKUN CYIOB U IIPOKYPATYPHBI 11O [€j1aM, CBA3AaHHBIM C pAaCCMOTPEHMEM aTUIINYIHBIX
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cnydaeB koppynumu. O6beKTOM MCCIENOBaHUA CTaMM aTUIIMYHBIE CIydaym KOp-
pyniym B cdepe IMpecTyIUIeHNn , CBA3aHHBIX C MPOJAKHOCTBIO /TIONydeHNeM B3s-
TOK/ (cTaThsi 228 YTOIOBHOTrO KOfieKca) M MOAKYIIOM /padeil B3ATOK/ (cTarhs 229
YromoBHOro KOfIeKca) IMIIOM, BBIIONHAMNM KaKylo-11n00 MyOonndHyro GyHKIUIO.
OHU cocTosA/MM U3 O4eHb Pa3HBIX CLIeHApUeB COOBITHIL, KOTOPBIE, B IIPMHIINIIE, OCHO-
BBIB/IVCh Ha IPUHATIY IM60 MPeJOCTaBIeHNN MaTepUaIbHbIX MM TNYHBIX BBITOf,
60 obelaHNsA TAaKOBBIX B CBA3U C MCIIOMHEHMEM NyOmmyHoi ¢yHKumyu. Takum
06pasom, TIoBefieHNe VICIIOMHUTENA (GOpMATbHO IIOATIA/IATIO TIOf IPU3HAKN IIPECTy-
IJIEHU, YKa3aHHBIX B CTaThbAX 228 n 229 YromoBHoro kopekca. IIpu stom, B cBA3K
C HOSIB/ICHNEM OIIpeJie/leHHBIX 00CTOATENbCTB, TAKMX KaK pellleHne 3aKOHOJaTes
WIN YCTOABINASACA TOYKA 3pEHM s HayKy YTOJIOBHOTO IIpaBa, AesHe He J0/DKHO IpH-
BOJUTD K IIPUBJIEYEHNUIO CTIOTHUTENA K YTOTTOBHOI OTBETCTBEHHOCTM.

YcTaHOBIEHO, YTO NpY KBaIMUKaIMy aTUINYHOTO KOPPYIIMOHHOTO IO-
BeJleHNA, OPTaHbl IIPaBOCYAMA CTAPANINCh PA3HBIMM CIIOCOOAMY CMATYUTD YTOIOB-
HO-IIPaBOBYIO OL[€HKY IOBE€JeHMs UCIIOMHUTENSA, HO 9aCTO Jle/la/li 3TO HEOCTATOY-
HO, ITPY IPYMEHEHNY HEYMECTHBIX MHCTUTYTOB YTOJIOBHOTO ITpaBa.

Cpeny aTUINYHBIX CIy4aeB KOPPYILMN MAEHTUPUIMPOBAHO (aKTUIecKme
00CTOATENIbCTBA, IPYM KOTOPHIX Bpauyl BBOAWIN CBOMX IIALIMEHTOB B 3a0/IyX/eHNe,
mpepyiarasi MOKYIIKY SH/0IPOTe3a BBICOKOTO KadecTBa MO0 IPOM3BEeHHBIX 3a Py-
6eXOM JIeKapCTB, COBEPILIAEMYIO sIKOOBI Ha CBOOOJHOM PBIHKE, BHE CHCTEMBI YCIIYT,
KoMIIeHcupyeMbIx HarmoHanbHbIM GOHOM 3paBOOXpaHeHMA ¥ He HaXOJAI[YIO-
Cs1 B COTlePIKaTe/IbHON CBSI3U C MCIIOMHIEMON BpadoM IyonnuHoit pyHkiumeil. Bpau
yTBep)KAal TOIAA, YTO ABJIAETCSA NUIIb IOCPEIHUKOM MEX[Y MalieHTOM U MHO-
CTPaHHBIM AMCTPUOBIOTOPOM WM IpousBopuTeneM. Ha mpakTuke, Ipy onepanyn
MICIIONIB30BA/l MpOTe3 b0 JTeKapcTBO, Bo3MemaemMoe HarpoHanpHbIM (GOHIOM
3gpaBooxpaHeHnA. HeocosHaromme aToro ¢akra IaIeHThbl AeICTBOBAMM 3a0my-
XJIaACh B OTHOIIEHNY 00CTOATENbCTB, ONPee/AOIIX IPU3HAKM IIPECTYITHOTO fie-
AHNA (TaK HasbIBaeMas olIMOKa B akre — error facti). B vacTHOCTH, OHM He 3HaN,
4TO IepefjaBaeMble UMY I€HbIY C TOUYKY 3peHM: Bpaya ABJIATCA B3ATKOI U JAl0TCsA
eMy B CBA3M C UCIIOJIHEHMeM IyOnn4Hoil GyHKIVM. B 3TOM cuTyanum mpousBop-
CTBO IIO YTOJIOBHOMY Jie/ly JOJDKHO OBITh 3aBepLIEHO NpeKpallleHueM MM OTKa-
30M B BO30Y>KI€HNN, OCHOBBIBASICH HAa HOpMax cTarby 17 § 1 myHKT 2 YromoBHO-
IpOILecCyaTbHOTO Kofiekca U cTathyu 28 § 1 YromoBHoro xopmexca. OfHaKO OpraHbl
IPOKypaTypbl n30eran 9Toil KBaIuQuKauuy 1 IpeInoYnTaIy B HOfOOHBIX CIy4da-
AX MCIIOIb30BaHNe MHCTUTYTA OCBOOOKIEHMS OT YTOIOBHO OTBETCTBEHHOCTH MH-
dbopmaTopa — B3saTkomarens (ctarbs 229 § 6 YTOIOBHOTIO KOJIEKCa), YTO C IIPAaBOBOII
1 GopMaIbHOI TOUKM 3peHNsI He IIOTTHOCTBIO JaBajIo HaJJIeXKallyIo OLleHKY ITOBefie-
HIIO BBEJIEHHOTO B 3a0/Ty>K/IeHMe anyenTa. IlopaxaeT, B 4aCTHOCTH TO, YTO IPUHN-
MaeMoe IIPOKypaTypaMyl pellieH/e IPUBOANIO K IPUIIMCHIBAHNIO BUHBI ITALIMEHTY.

Bb1/10 ycTaHOB/IEHO, YTO pa3pabOTaHHBII yTOTIOBHO-IIPaBOBOY IOKTPUHON MH-
CTUTYT OOBIYHBIX HOJAPKOB, UCK/TIOYAIOLINII IPOTUBOIIPABHOCTD 1 IIPECTYIHOCTD,
Ha IPaKTMKe OCTAeTCS MEPTBBIM. DTO He O3HA4YaeT, YTO MOAOOHBIe (PaKTUIeCcKue
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00CTOATE/NIbCTBA HE CTAHOBWINCDH IIPEMETOM OLIEHK) OPTaHOB, OCYIeCTB/ISIONINX
YTOZIOBHOE IPOM3BOACTBO. TaKkoe IMPOMCXOANTIO BPeMsI OT BPeMeHM, U, eC/IU MIMEJIO
MeCTO, TO IPaKTUKA CY[OB U IIPOKYPATyphbl B JAHHOI 00aCTY OCHOBBIBA/IACH Ha
KBa/M(UKALVY TOBEEHUS UCTIONMHUTENS KaK Ma/I0O3HAUYNTE/IbHOTO [esHNS B CpaB-
HEHUU C TIOAKYIIOM /fadert B3ATKM/ (cTaThbs 229 § 2 YTOIOBHOTO KOfIEKCa) MM TIPO-
JKHOCTBIO /TIOJIy4eHMeM B3ATKM/ JIMLA, MCIOMHAIOLIETO MyOMMYHYI0 (YHKIINIO
(cTarps 228 § 2 YTO/mOBHOTO KOffeKca), b0 Ha IPUIMCHIBAHNN €My He3Ha4UTeTbHO-
ro o6urecTBeHHOTO Bpefia (cTaths 1 § 2 YTOmM0BHOTO KofeKca) U MpeKpalleHuu po-
U3BOJICTBA IO Jiey 1o cTaTbe 17 § 1 myHKT 3) Yro/oBHO-TIpOLIecCyaabHOTO KOfeKca.
De lege ferenda Heo6xopxuMo npusBaTh K KOAMQPUKAIMY CIOKVBLIETOCS MHCTUTYTA
OOBIYHBIX TIOJAPKOB, MCKITIOYAIONIET0 IPOTUBOIPABHOCTD fesiHMs. OTCYTCTBME Ma-
TepUaTbHON-IIPAaBOBOJ OCHOBBI JyI1 0003HaUCHHOI'O MHCTUTYTA OOBIYHBIX IIOfAP-
KOB, 3a(DMKCHPOBAHHOI! B IMCbMEHHOM IIPaBe, IPEACTABIISIETCS [TABHON IPUYMHON
TOTO, 4YTO l'[p]/[ COOTBeTCTByIOHU/IX (l)aKTI/I‘{eCKI/IX O6CTO§ITC}IbCTBaX OpI‘aHbI HpaBOCY-
M1 He CCBITAIOTCS Ha 3TOT MHCTUTYT YTOMOBHOTO IIpaBa.

B orpenpHOI TpyImne MCCIefyeMBIX CIydaeB IIpeKpalljeHus nmbo oTKasa
B BO30Y>KZeHUM [e/la B CBSI3M C He3HAYNTENbHBIM O0I[eCTBEHHBIM BPELOM HESHS
(crarbs 1 § 2 YromOBHOTO KOJleKca) aHaIu3 IPOMU3BOACTB MPUBOAMT K 3aK/TI0UEHIIO,
YTO TPaHNUIla MEXAY NMPUHATHEM He3HAUMTENBHOTO 00ILIeCTBEHHOTO Bpefa JesHUs
n KBaHI/I(b]/IKaLU/IeI?I IIOBEOCHMA MCIIOJTHUTENA KaK Ma/JIOSHAYUTE/IbHOTO OCAHUA AB-
JISIETCSI HEYETKOI M, B CYLIIHOCTH, OTIpefe/ieHNe MeCTa IIPOXOXK/IeHMSI STOI IPaHNIIbI
3aBUICUT OT aBTopa HpI/IHHTI/IH Hpoueccyaanoro pemeHm{. HpI/IHI/IMaH BO BHUMaA-
Hlle Pe3y/IbTaThl MapajUIeNbHO IPOBEAEHHOIO MCCIENOBAHNS MEIKUX CTydaeB Uu-
HOBHI/I‘-HJ€]7[ KOppyHHI/H/I MO>XHO yTBep)KHaTI), 4qyToO HpI/I OYE€HDb ITOXOXNUX (l)aKTI/I‘-IeCK]/IX
00CTOSATENbCTBAX TOBEREHMsI MCIIOTHUTENEN MTOAKYIa U IPORaXXHOCTU OHM OBLIN
KBaTI]/I(I)I/ILU/IpOBaHbI OVH pas — KaK MaJIO3HAYUTE/IbHbIC NE€AHNA, ,[[pyI‘OI‘/II pa3 — KakK
IesiHUsI He3HaYMTEebHOTO 001ecTBeHHOro Bpena. Ha mpakTuke 310 03HadaeT, 4To
pu TOfO6HBIX HAKTUYECKUX 0OCTOSATENBCTBAX B OFHOM CITydae MOBefeHMe UCITON-
HUTeJIS COCTABIIACT IPECTYIIEHE, @ B APYTOM — HeT.

MOHMKA KOTOBCKA

XapakTepucTHKa 41eHa OPraHN30BaHHOM IPECTYITHON I'PYIIIbI
C MepCNeKTNBbI TyMaHNCTUYECKOI KPYMMWHOIOTIN

I'1aBHBIM T€3MCOM I'YMaHUCTUYECKOV KPMMMHOIOTUY AB/IAETCA YTBEP)KAEHUE, YTO
NIPECTYIIHOE IIOBEMICHME YETIOBEKA BCETNla COCTAB/IAET PE3YNbTaT €r0 CYBEPEHHO-
IO pelIeH):, HECMOTPs Ha TO, YTO KaK Ka)K[Oe MHOE IOBENEHME Y€/I0OBEKA — OHO
MOIBEpraeTcsi pasHOPOAHBIM BiMsHMUAM. KiroueBoi mpobiemMoit 37ech eCTb Kpu-
MIHOI€He3, IIOHMMAIOLMIICA KaK NPOLecC MHAMBULYa/IbHbI, KOHEYHBIM OTHIBOM
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KOTOPOTO fABJISIETCS COBEpLIeHVe IPeCTYIUIEHNU — 100, B CIydae HeCOBEPIICHHO-
JIETHETO — HaKa3yeMoro fiestHuA. Takum 06pa3oM, KpUMMHOTeHe3 OTHOCUTCSA K pas-
HOCTOPOHHMM I Yalll¢ BCETO CIOKHOCOCTABHBIM ABJIEHNAM, KOTOPBIE IIPOMCXOHAT
B IICUXMKe 4Ye/loBeKa. lJeHTpabHOe MEeCTO Cpefiyt HUX 3aHMMAeT BOJIEBOI IPOIieC,
00yC/I1aBNMBaIOIVIT pellleH)ie O HapYIIeH! IPABOBbIX HOPM.

B rymaHncTIYeCcKoy KpYMMMHOIOTUY SMIIMPIYECKIIe UCCIeOBaHM HallpaB-
JIeHBl He TOJIbKO Ha AMAarHo3 OOBEKTMBHBIX YC/IOBUIL IIPECTYIIHOCTH, TO TAK)Xe Ha
aHa/Iu3 IOBEleHNA KOHKPETHOI 4e/IOBEYECKOi €IMHMIBI, C €€ MHAMBUIYaIbHO
crienMUKOil ¥ MUPOM HepeXVBAHMIL, COOTBETCTBYIOLVMM IICYXOIOIMYECKIMU
KOMIIOHEHTaMM ¥ UX LIeHTPaIbHBIM 3/1eMEHTOM, KOTOPBIM AB/IAETCS aKT BOJIN.

[Ipenmet HacTOAmIEl PabOTEI — 3TO IPECTYIHAA Ouorpadys NI, OCYK/IeH-
HOTO 3a Y4aCTVe B OPTaHN30BaHHOI IPECTYITHOM TPyIIIe BOOPY>KEHHOI'O XapaKTepa,
a TaxoKe Mpo6a MHTepIIpeTalny 3Tol 61orpaduy ¢ HepCIeKTUBbI [yMaHICTIYeCKO
KpUMIMHOIOruy, npoasuraemoii JI. Teimkesndem.

B nccnenoBaHyy IpuUMeHSICSA 6uorpaduyecKmii MeTOJ, ¥ MCIIO/Ib30BAHO 13-
ydeHMe crydass KOHKPETHOTO IpecTynHuka. JKmsHeHHas cyfpba 1M IeATeTbHOCTbD
B TpYIIIE UCCTIEAYEMOTO OMMCAHbI IIPY NTOMOLIM MHTEPBbIO. JJOCTOBEPHOCTD MOINY-
YeHHBIX OT Hero MHQpOpMauuii IpoBepeHa JOKa3aTeIbCTBEHHbIM MaTepUaIoM, CO-
JepKaluMcsA B NEHUTEHLMAPHBIX aKTaX OCYXXfieHHoro. VccnenoBanus IpoBOAK-
JIMCh B TIOpbMe, Ha TEPPUTOPUY KOTOPOI OCYX/ICHHBII OTObIBaeT IIO>KU3HEHHOE
3akmoueHe. [Iofpo6Hble pe3ynbTaThl MCCIeNOBAHNUIT COTEP)KATCS B CTAThe.

ATHEIIIKA MAPTBIHOBMY

Warehouses for the Deportable - Foreign National Prisoners in the UK

Kaxxzip1i1 rofi B yrol0OBHO-MCIIOTHUTEIbHBIX YUpeX/ieHNAX Ha Tepputopun Coenn-
HenHoro KoponesctBa mpe6piBaeT 0kono 10 000 yenoBek, He MMERIIX OPUTAHCKO-
ro rpaKJaHcTBa. B camoit AHIum 1 Yasibce oHYM COCTaBAAIT 13% TIOpEMHOI IOITy-
MY, 4T0 Ha 5% Oonbine, yeMm 20 et Hasag. [laHHas rpyma oObeayMHACT BCeX JIUL,
He BJIafIelolIMX OPUTAaHCKVM NACIOPTOM, YTO B pe3y/IbTaTe IIPUBOAUT K TOMY, YTO
3Ta MOMy/IsALsI HeOOBIYaliHO pa3sHOPOAHA ¥ [0 HALVIOHAJIBHOMY IIPU3HAKY U B CBSI-
31 C IPaBOBBIM CTaTYCOM.

B amperne 2006 ropa 6puTaHCcKas mpecca MpefcTaBuId JaHHBIE O TOM, YTO
B 1999-2006 rogax 6omee 1000 MHOCTpaHLeB ObUIO BHIIYILEHO U3 YTOIOBHO-UCIION-
HUTETbHBIX YUPeX/eHWi 6e3 pacCMOTPEHNsI UX JIell C TOYKY 3PEeHMsI IelopTaLun
IIOoCTIe MCIIOJTHeHM I HaKas3aHus. B urTore aToi cuTyauun, KOTOpyo mpecca 1 MOoNu-
TUYECKas ONIIO3UINA Ha3Ba/lIM «CKaHMJA/IOM», M KOTOpas NpUBEA K IOflaye B OT-
CTaBKYy ObIBIIEro MuHNCTpa BHYTPEHHINX JeJl, IPaBUTENbCTBO U OPUTAHCKUI ITap-
JIAMEHT BBeJIM PSAJi HOBBIX IIPAaBOBBIX M MPAKTUYECKUX pellleHNI, CTaBAMINX Lie/IbIo
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«paLU/IOHaTH/I?:aIH/HO» CUCTEMBI HeHOpTaIH/H/I. TeM CaMbIM, HeHI/ITeHHI/IapHaH I10/IN-
THKa B OTHOLIEHMY VHOCTPAHIEB COCPENOTOYMIACh MPAKTUIECKN IIOTHOCTHIO Ha
HOZITOTOBKE UX K BBICBUIKE, YaCTO HE3aBUCYMO OT VX IIPAaBOBOTO CTAaTyca MuOO VH-
AVMBMAYa/TbHOV CUTYal[uy, IpUAaBas 3HAYNTE/IbHO MEHbIIle BHYMAHNA OTHOIICHNIO
K HMM BO BpeMst OTOBIBaHNS HAaKa3aHNs B BUJe IUIIEHNUA CBOOOMBL.

B 2007 rogy, 3akonoM o rpanunax Coegnuennoro Koponescrsa (UK Borders
Act 2007), 6bI1a BBefleHa TaK Ha3blBaeMas aBTOMaTH4YecKasl elopTalus NI, OCy-
JKICHHBIX KaK MMHUMYM K 12 Mecs1aM JuIIeHus CBOOOMBI 3a TSXKKUeE NPeCcTyIUIe-
HISA, TIO OTOBITUIO HUMY HaKasaHus. B Aurmum, Yanbce u llloTnasmnu BBeIn HOBbIE
IPOTpaMMbl, Jaolfyie BO3MOXKHOCTD OBICTpeiilell BHICBIIKY MHOCTPAHIEB TaKXKe
80 8pems OTOBIBaHMS HaKas3aHWs — Tak HasbiBaeMas «CucreMa OBICTPOIT BBICHLI-
kn» (Early Removal Scheme) n «Cucrema nognepxusaemoii BoicblIky» (Facilitated
Removal Scheme). B 2009 ropy Takke 6b1a popManu3oBaHa clieiaabHast CUCTEMa
YTOJIOBHO-VICHOTHUTE/IbHBIX YYPEXJEHNUI, 1IelbI0 KOTOPOJ OBIIO IPYIIIMPOBaHue
VMHOCTpPaHIIeB B HECKONBKIX IIPeHa3HAuYeHHBIX JI/II 3TOr0 TIOPbMaX, C YTy YIIeHHbIM
LOCTYIIOM K MMMMUTPALMIOHHBIM CITyX0aM 1 CBSI3aHHBIM C 9TUM IUIAHUPYEMbIM YBe-
nudeHHEM «3(pPEeKTUBHOCTI» pelleHNIt O JeOPTaL{UIL.

Hesagonro 10 «genopTallIOHHOTO CKaHfa/Ma», TIOpeMHBIN MHCIIEKTOp B AH-
oy u Yanbce (HM Inspector of Prisons for England and Wales) orry6mmkosaina cBoit
HepBBbIiT OK/I/l, HOCBAIIEHHBIN CUTYAIl[Uy MHOCTPAHIIeB B MECTHBIX TIOPEMHBIX Y-
pexmeHusx. DTOT HOKIan oOpaTua BHUMaHME Ha CUCTEMaTUYecKoe MpeHebpesxe-
HIle KaK BOIIPOCaMi OOpalljeHNs C 3aK/TI0YeHHBIMIY, TaK ¥ BOIPOCAMM HOAHEPIKKI,
HpefijIaraeMoil yro/IOBHO-VICIIOTTHUTE/IbHBIMY YUPEXEHUAMMI TON IPYIIIe 3aK/II0-
YEHHDbIX. SaKHIO‘-IeHHbIe yKa3bIBaHI/I Ha OTCYTCTBI/IC KOHTaKTa CO CBOMMU CeMbAMMU,
A3BIKOBbBIEC U KyanyprIe 6apbepb1, OTCYTCTBI/[e BO3MO>XHOCTU MNCIIOJIb30BaHUA
pasnuyHbIX (HOpM MMOMOILY, MPENOCTABIAEMBIX TNLAM, TUIIEHHBIM CBOOOMBI, OT-
CYTCTBYE TIOHMMAaHMA UX IIPAaBOBOTO ITOJIOXKEHNUA ¥ CTaTyca M IOCTOAHHBIN CTpax
penoprauyu. C gpyroit CTOPOHBI, COTPYAHUKM TIOPEMHOI CTy>KOBI yKasbpIBamy Ha
OTCYTCTBUE TIO[IEPXKKM OT IJeHTPa/JbHBIX B/IACTel M Ha OTCYTCTBUE IIOfTOTOBKM
MepPCOHaNa /IS eXXefHEBHOI PaboThl C MHOTOHAIIVIOHATBHOI IO Y/IALAEN JINLY, /TN~
LIEHHBIX CBOOOBI.

XoTA cuTyaums MHOCTPAHIEB B YTOJIOBHO-VICIIOHUTENBHBIX YIpPeX/eHN-
ax B CoenuHeHHOM KoporneBcTBe Oblna TPyAHOIL U paHee, U3MEHEHNsI, BBe[IeHHbIE
nocrte 2006 ropia, CIpoOBOLMPOBA/IY YepeRy AalbHENIINX HeraTMBHBIX IIOC/IeCTBII
W1 9Toit rpynnbl. HecMoTps Ha nmpolepiiee BpeMs M HECMOTPs Ha MHOTOKpPAaTHbIe
pexomenpjanny TiopeMHOro nHCIeKTOpa, TiopeMHas cryx6a B AHITIMM U Y37Ibce O
CUX IIOp He COITIacoBajia CTaHAAPTOB, KaCAIUMXCs 00palieHns C THOCTPaHI[AMU BO
BpeMsi ICIIONTHEH NS HAKa3aHUsI B BUie NTHIIIeHUs CBOOObI. Masio 4To M3BECTHO O Ci-
tyanuu B lloTmanaum, a MMeronyecs TaM OTYEThbI He COfiepKaT HUKAKOTO YIIOMIHa-
HUA O OIIBITE 3TOV IPYIIIBI 3aK/TI09eHHBIX. X0TA MHcnekuyy B CeBepHoit Vpnanpnn
omucany HeOObIOe YIyUllleHNe B IOCefHIe HECKOIBKO JIeT, MHOCTPAHIIbI, TIpe-
6I)IBa}OHH/Ie B YI‘OTIOBHO-I/ICHO}IHI/ITCH])HI)IX yqpequeHI/mX Ha 9TON Tepp]/[TOpI/H/I, I10-
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CTOSIHHO YKa3bIBAalOT, B YaCTHOCTM, Ha TPYAHOCTY B KOHTAKTaX C CEMbIMM, HEOIIpe-
JIeTIEHHOCTb OTHOCHUTENbHO CBOEro OYAYILEro Ioc/ie OTObITUA HaKa3aHNA, a TakKe
TPYRHOCTY B IIOJIb30BAHUY IIOMOIIBIO, IIpef/IaraeMoll IeHUTEHIVIAPHBIMI YUPEeX-
[IeHNAMM M OPTaHM3ALUAMMA BHE TIOpEM.

MO)XHO apryMeHTMpPOBaTb, YTO B HACTOSIUIT MOMEHT CIIOCO6 oOpaljeHuns
C 3aK/TIOYEHHBIMY, He VIMEIOmMMM OPUTAHCKOTO TPaKIAHCTBA, ABJACTCA HMPOXOTI-
JKeHMeM 0ojlee IIVPOKOI IOMUTUKM KPUMMHAIM3ALMY MHOCTPaHIEeB B Bemyko-
OpuTaHNM, YaCcTO OOBACHAEMON HEOOXONMMOCTBIO 3alIMTHI HAIVOHATbHON MIeH-
TUYHOCTU. AKTya/IbHO TO, YTO IIeHUTEeHIIMApHas IOIMTHKA BCe O/IVKe CBA3BIBACTCSA
C MUMMUTPALMOHHOM NTOJIUTYVKOI, HAIIPABJICHHO Ha CO3/laBaHle IPENATCTBUN B 10-
CTyIle MHOCTpaHILeB B OpurTaHckoe obujecTBo. Ha TeppuTopyum yronoBHO-MUCIION-
HUTENbHBIX YIPEXKEHNIT 9TO BBIpaXKaeTCsA XOTA OBl B IPYMEHEHNN B OTHOIIEHWN
OCY)X/IeHHBIX IHOCTPAHILIeB JOMOTHUTEIbHBIX MIPOLIEAYP, TAKMUX KaK cOOp oTHmevaT-
KOB ITaJ/IblieB, GpoTorpadupoBaHye UMMUIPALVIOHHBIMY CTYX0aMM U IIOCTOSTHHOE
npeObIBaHME 9TUX Ke CTyXO B M30paHHBIX TIOpbMaX. Takye MPaKTUKM CTUTMATH-
3VIPYIOT OCYXX/ICHHBIX B CBSI3Y C MX HAI[MOHAJIbHOCTBIO, CO3/IaBasl «IIOfKATETOPYI»
3aK/II0YeHHBIX, PacoBas VI HAallMOHA/IbHAS MIAEHTUYHOCTb KOTOPBIX CTAaHOBUTCSA
HOBOJIOM IMCKPUMMHALUY CO CTOPOHBI TIOPEMHOTO IIepCOHasIa MO0 MHBIX 3aKIII0-
YeHHBIX. TPyIHOCTH, CBA3aHHBIE C A3BIKOBBIM OapbepOM, OTPaHIYEHHBII JOCTYI 1O
OPraHoOB, IPOBOJAIINX MOHUTOPVHT, OTCYTCTBUE JOCTYIIA VI TPYSHOCTU B JOCTY-
Ie K IpolleAypaM IHOofadn >Kanob — BCe 9TO MPUBOAAT K TOMY, YTO IIPaBOBas 3alliy-
Ta MHOCTPAHIIEB 3HAYUTENbHO OTpaHMYMBaCTCA. B 3TOM cMbIcie UX (akTHIeckoe
U3THaHNe 13 00IlecTBa HAYMHACTCA 3a/I0Ir0 IO TOTO, Kak OyfieT BbIJAH opfiep Ha
IeTIOPTaLNIO.

HETP CT3IIHAK

CI/ITyaIH/I}I B o0macTun 30JOpPOBbA U 3TPpABOOXpPAaHEHUE
3aK/IIOYE€HHDIX B TOPEMHBIX YYPEXKTECHUAX

B craTbe paccMaTpuBaroTCa M3bpaHHbIE MPOOTIEMBI 3[PaBOOXPAHEHUA B YUPEX-
HOEeHUSX MCIOTHEHMsI HaKa3aHUI M MX COOTHOIIEHMEe C CUTyaluell co 3J0pOBbeM
7L, OTOBIBAIOIIMX HaKa3aHue B BUAe NUINeHMs cBoOopsl. IlpencraBisaioTcs pe-
3y/IbTAaThl IPOBEJEHHbIX SMIMPUYECKUX UCCIENOBAHNUI, B KOTOPBIX IPUHAT O, YTO
VH[YIKaTOpaMU CUTYaLUy CO 3[0POBbEM JINL, IMIIEHHBIX CBOOONDI, ABJIAIOTCA WX,
pasHLecs: B 3aBUCUMOCTH OT BO3PAacTa, 60/e3HN U HELOMOTraHuUs, paKTUIeCcKIe
mOoTpeOHOCTM B 06aCTYU 3alIMTHI 3[OPOBBS, & TAKKe HOTPEOHOCTU U OXUAAHUSA
B OTHOILIEHNN 3[JOPOBbs, JleKIapupyeMble OCY>K/JeHHbIMU. TeopeTiecKyo OCHOBY
VICCTIeOBAHMII COCTABIIs/Ia KOHLIEIILIMA COLIVIaTIBHOIO 0OCTY>KMBaHS 3aK/TI0UEHHBIX
MEeHUTEHIMAPHOI aAMUHICTpaLyell, 6e3 HAKMMa Ha KOPPeKL[MOHHOe BO3/eiiCTBIe,
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chopmymmpoBannoe Xenpukom Maxenom (Henryk Machel). Viccnenosannsa momxk-
HBI OBIIV OTBETUTD Ha BOIIPOC: KaKOJ SIBJIACTCA CUTYALVUA CO 3J0POBbEM JINL, M-
IIIEHHBIX CBOOOJIbI, OXBAaueHHBIX MCCIENOBaHMeM, 00O3HaYeHHas1 depe3 ux oOlee
COCTOSIHME 3TOPOBbsI, MOTPEOHOCTH 1 O>KUAAHMS B 3TOM cdepe, a TAK)Ke Ha CKOTIBKO
a/IeKBaTHBIM SIBJISIETCSI CIIOCO0 3aIUThI 3TOPOBbsI B IEHUTEHI[MAPHOM YUPEXKAEHNN
110 OTHOLIEHMUIO K HEL.

Teppuropusa mccienoBaHuil OXBaTbIBala YUpeXXAEeHNA MCIOTHEeHNA HaKa3a-
Huii, noxBegoMcTBeHHble OKpy>kHOMY VMHcnekropary TiopemHoit Cryx6sb B I103-
HaHU, To ecTb CrnenctBeHHblll V3onarop B [losHaHu, a Taxke UCIIpaBUTENbHbIE
yupexxgenns B PaBuuy u Bo BpoHkax. Bce aTu Tpu yupexxaeHns ABIAIOTC YIpex-
JEeHUAMM 3aKPBITOIO THIIA.

VccnenoBanus npoBOAWINCh B Iepuop, ¢ ssHBaps 2011 r. mo Hos6pp 2012 .
OxBarpIBany aHaIMU3 U TONKOBaHME ITPAaBOBBIX AKTOB, KACAIOUIMXCA 3[ApaBOOXpaHe-
HIA 3aK/TI0YEHHDIX, a TAK)Ke aHKETHbIE UCCTIENOBAHNA M MHTEPBbIO CPEMU OCY>K/EH-
HBIX U TIOPEMHOTO IepcoHana. B 1jenoM, BosBpallieHo 279 MOAXOIAIMX I 0bpa-
6oTkn. CTpyKTypupOBaHHbIe MHTEPBbIO oxBaTvay 30 Bpaueit u 30 BocmuTaTesne.
[TonyyeHHbIe pe3yIbTaTbl ObIIM CTATUCTUYECKM 00paboTaHbl. OHM IOKa3bIBAIOT
MHEeHIs UCC/IeyeMBIX Ha IPOoOJIeMy 3allUThl 340POBbs B YUPEXKAECHNAX MCIIOTHE-
HIA HaKa3aHUA.

B uccnenyemoii rpymie nmpeobnanany 1uiia, HaxXoAIecs B IepUOfe paHHel
U CpefHeil B3pocnocTu (B 1enoM 67,03%). YcTaHOB/IEHA CTAaTUCTUYECKask 3aBUCK-
MOCTb MEX]y BO3PAacTOM OCYXHEHHBIX U JeK/IapUpyeMbIM UMIU COCTOSTHUEM 3[0-
poBbsi. YeM OCYXX/IEHHBIIT MOJIOXKe, TEM €ro OlieHKa ay4ire u Haobopot (p> 0,001,
x* =23, 245).

/3 nony4eHHBIX JAaHHBIX C/IEyeT, YTO KaXKIbII BTOPOI OCY>X/IEHHBI Olje-
HII, YTO 3aK/II0YeHNE B TIOPbMY IIOB/IMATIO HA yXYALIEHNE €T0 COCTOSHNA 3[0POBbSL.
ITO KOHTPAaCTUPYeT C OTHOCUTETIBHO HU3KUM IIOKasaTesieM OoJe3Hell, HalileHHbIX
BpauaMIu I1OC/Ie 3aK/II0YeHMsI.

Cpeny pasHbIX HeflyroB 1 0ojIe3Hell, Ha3bIBaeMBbIX 3aK/II0UEHHBIMH, IPe0d-
JIalaloT 9K3eMa UM OTCYTCTBHUe CHa. IlokasareneM, pelINTe/IbHO Haubojee IIOXO
BIVAIOIIVIM Ha COCTOSIHNE 3[JOPOBbsA 3aK/TIOUEHHBIX, ObUI TIOpeMHbIIT cTpecc. Ha ero
HEraTMBHYIO POJIb yKa3bIBaIO aX 17 Bpadeil (To ecTb 62,97% Bcell IPyIIIBI TIOpEM-
HBIX Bpadell, OXBaueHHBIX MCCefoBaHyeM). Kak/iplil deTBepThIil Bpau yKasbIBasl
Ha IIOXMe OBITOBBIE ¥ CAaHUTAPHBIE YC/IOBUS B yUPEKZEHWUIX UCIOMHEHNUS Haka-
3aHMA. Takoit e pe3ynbTaT MOMy4eH AJIA MHOTO IOoKa3aTeld, HUKOTMHU3MA Cpefn
OCY)X[IeHHBIX. DTO CBUJIETE/IbCTBYET O TOM, YTO OOJIbIIAs YaCTh U3 HUX, B YCTIOBUAX
YYPEXJEHNA HaKa3aHN A, IPUHMMAET aHTHU3/I0POBOE NTOBEEHIE.

Kak cnemyeT 13 uccnegoBanmii, Ha IpakTHKe, B OTBET Ha IOTPEOHOCTD OXpa-
HBI 3/10POBbsI B IEHUTEHLIMAPHBIX YUPEXKJEHMAX, IPEANPUHUMANNICh OYeHb Pa3HO-
POZHBIe HelicTBYA. 3alunTa 340POBbs OblIa Ha BTOPOM IUTaHe. BrmceiBanach B pas-
Hble MOAy/IM obpalleHns ¢ ocyxjeHHbIMU. OHM YYUTBIBAIOT Pa3HOe ee YCUICHME.
YcTaHOBIIEHO, YTO 3TO C/IEyIOIINe MOMLY/IN:
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1. obecnevyBale-KOHTPONbHBIN (B IenoM 63,36% ymomuHanmit). Ha
IpaKTMKe, B IEHUTEHLMAPHBIX YYPEXIEeHUAX, OXBau€HHBIX MCCIENOBA-
HUeM, OH uMen 2 Gpopmbr:

a. COLMANbHO-YKPEIUIANN 3K0poBbe (obecmedeHue 6e30MaCHOCTH
U MOPsfiKa, KOHTPO/Ib OCY>KJEHHbIX HAa OCHOBE IIPaBUJI, COIMa/TIbHOE
06Cmy)X1BaHIe U OlleKa HaJl 3I0POBbeM, BBIXOAAIIASA 32 CTAHAAPT).

6. coiuanbHbIi (06ecredeHye 6€30IIACHOCTI U MIOPSIKA, KOHTPOJIb OCY-
XKJICHHBIX Ha OCHOBE IIPaBWUJI, COLMaNbHOE 00CIy)XMBaHue U 6azoBas
OIIeKa HaJl 3TOPOBbEM),

2. obecneunBalole-pecoLanu3alMOHHbII (66,67% yrmoMuHaHMIL; obecIie-
dyeHre 6e30IacHOCTM M TOpALKA, obecliedyeHue MMHUMAIbHOTO COLH-
aJIBHOTO OOCTY>XKMBaHMUsA, 9KCTPeHHas, 06a3oBas OleKa HaJl 3IO0POBbeEM,
peconyanusanys).

Tonmpko nepBast U3 9TuX GOPM HaeT IIOTHbIE BO3MOXXHOCTY YYNTHIBATD B Ile-

HUTEHI[MAPHBIX BO3MENICTBISIX IPOOIEMbI OXPAHBI 3[OPOBbSI.

IIpoBeneHHbIe MCCENOBAHNS IPUBOAAT K BBIBOALY, UTO B CUTYallMM KpU3uca
MEeHUTEHUMAPHON peconnanu3anyuy 6yLeT yBeTMInBaThCs 3HaUeHE 3a1IMTHI 3T0PO-
Bbs OCY>KI€HHBIX. DTO CBA3bIBAETCSA C pacIIPOCTPaHEHMeM Ha IIPAKTMKE «HepeCcoln-
QJI3aIVIOHHBIX» MOZY/IeNl 00pallleHNsI C OCYXK/IeHHBIMIL. 3[fpaBOOXpaHeHue, BMeCTe
¢ obecrieyeHyeM HaJjIeXXalMX OBITOBBIX YCTIOBUIL ¥ COLMANIBHOTO OOCTY>KUBaHMS,
MOXXeT CTaTh YaCTbI0 XOpOIIell NEeHMUTEHI[MApHON IpPaKTUKU. 3aluTa 3HEOPOBbS,
a KOHKpeTHee, MeUI[MHCKAsA OIleKa U YCIYTY 34paBOOXpaHEHMs I OCYXK/I€HHBIX
IO/DKHBI COOTBETCTBOBATD PeabHBIM ITOTPEOHOCTAM 3aK/TI0YEHHBIX B 3TO 00/IacTH.

B menom, mccnenoBaHMs IMOKas3amu, YTO OOBEKTMBHOE COCTOSIHUE 30OPO-
BbA 00C/IeyeMbIX 3aK/II0YeHHBIX OBIIO JIy4llle, YeM TO, O KOTOPOM OHV 3asIBJISUIN.
OpHaKo UX CUTyalMs CO 3TOPOBbEM BapbMPOBAJIaCh, U MPEX e BCETO, B 3aBUCHMO-
cTu OT Bo3pacTta. Haubomnpime noTpeOHOCTH, CBSI3aHHBIE CO 3[I0POBbEM, [IEKTAPH-
pOBaIM MOXUJIbIE TIORN, UX OKUJAHNA B IUIaHe 3J0pOBbA U MEAULIMHCKON TOMOIIN
CO CTOPOHBI TIOPBMBI OBIIM TaKXKe CaAMBIMU BBICOKMMM. I109TOMY HpaKTHMUeCKMIt
MOJY/Ib OOpallleHs C 3aK/II0YeHHBIMI B 00/IACTU OXPAHBI X 3[J0POBbs JO/DKEH 3TO
YIUTBIBATb.

BpIo ycTaHOBIIEHO, YTO B IIEHUTEHLMAPHOI IIPAaKTVIKe IPe0O/IafjaloT MOLYIN
obpallieHNsI ¢ 3aK/II0YeHHBIMU C 3aLIUTOI 340POBbs Ha 6a30BOM ypoBHe. BiusaHue
Ha TaKoe [TOJI0XKEeH e fIefl IMeeT He TONbKO OTHOCUTEIbHO CKPOMHasi TIopeMHast 6asa,
HO U1 OTpaHuyYeHHble OO/ KeTHbIEe CPefCTBa. XOpollell IeHNTeHIIMAPHOI IPAaKTUKOI
B 9TOJ CUTyallMy SIB/IIETCS MOKYIb OOpalljeHus obecIiednBarolie-KOHTPOIbHO-Y-
Kpemsomuii 3n0posbe. OH BKIIOYaeT obecnedeHye 6€30MacCHOCTH YTOTOBHO-MC-
MOJTHUTEIbHOMY YYPEXIEHUIO ¥ 3aK/II0UE€HHBIM, NOfiep>KaHNe IOopsAKa U, KpoMe
TOTO, BBILIIE CTAHAAPTHON MEAMIMHCKYIO OIIEKY U COLIMaIbHOE 0OCTyXMBaHNE B CO-
OTBeTCTBUM C peKoMeHfanuAmu BIIB.

Xopotras ImpakTHKa JO/DKHA MMeTb SK/IeKTUYHbBIN XapakTep. BaxHoe Me-
CTO B Hell COCTaB/IAeT OXpaHa 3[0pPOBbs ¥ MEIVIMHCKAsA OlleKa HaJl OCYXIEeHHBIMI.
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C Takoil TOYKM 3peHMs, IPOBefieHHbIe UCCIefOBaHMA AT Pa3HOOOpPa3HBbI 06-
pas meHMTeHIMapHON peanbHOCTM. OTHAKO B L[€JIOM OH ABIAETCA OTHOCUTEIbHO
MO3UTUBHBIM.

ITAY/IMHA BMKTOPCKA

IlenuTeHMapHOe IpaBo Ha poHe APYIrUX oTpacieit
NpaBa M N30paHHBIX BOIPOCOB U3 00/1aCTH YTOIOBHOII
Y IEHUTEHI[UAPHOI MOMNTUKA

CraTbs COCTOUT U3 ABYX YacTell. B mepBoil 4acTu cucteMaTusupyeTcs onpefeneHne
MIEHUTEHLMAPHOTO MIPaBa U IMOKA3bIBAETCA B3aMMOCBA3b MEX/Y MeHUTEHIIMaPHbIM
IpaBOM ¥ JPYTMMMU OTPAC/sAMMU IIpaBa ¥ 06/1acTsAMM Hayku. MHeHMs B JUCKYCCUM
O NEHUTEHIIMAPHOM IIpaBe 9acTO OTAMYAOTCA APYT OT APYTa, Aake B OTHOLIECHUM
TOTO, YTO BXOJNT B 00EM 3TOTO MOHATHA. BpeMeHaM1 3T0 co3/jaeT CIIOKHOCTI TIPH
IIOTIBITKE COOTHECTY OIIpeJie/IeHHbIE IIOCTAaHOBJIEHNA C KOHKPETHO OTPAC/IbIO IIpaBa
U BbI3bIBAE€T COMHEHM, KaKye NPUHULMIIBI IPUMEHATh B OTHOLIEHUM OIIpeJeIeH-
HBIX MHCTUTYTOB. ONUCBIBaeTCA B3aMIMOCBS3b MEXAY TeHUTEHIIAPHBIM IIPaBOM 1
YTOIOBHO-UCTIOTHUTEIBHBIM MaTe€PUaJIbHbIM U IIPOLECCYaTIbHBIM IIPABOM, YIONIOB-
HBIM IIPAaBOM, II€EHMTEHIMAPHON HAYKOM, a TAK)KE YIOJOBHONM M IEHUTEHLMAPHONM
MIONIUTUKOIA.

Bo BTOpOI1 YacTy ONMCHIBAIOTCA M3OpaHHBIE POOTEMbl COBPEMEHHOI Yro-
JIOBHOJ IIOTTUTUKMY, KACAIOIVECH, TIPEX/Ie BCETO, IPMMEHEHNA HaKa3aHUA B BUJE /-
IIeHVs CBOOOABL. MeX/y NeHUTeHIIaPHBIM IIPaBOM ¥ NeHUTEHIMAPHO IOINTH-
KOI1, WIN — IIpHK ee 6ojiee IIMPOKOM NOHVMAaHMUM — YTOJIOBHOM ITOJIMTUKOM, CYLeCBYeT
sIBHas B3aMMOCBs3b. C OIHOV CTOPOHBI, JaHHAasA IONMNUTYKA (POPMUPYETCs Ha OCHOBA-
HyM OYKBBI 3aKOHA, C APYTOl CTOPOHBI — Ha OCHOBAHUM OTPOMHOTO COOPaHHOTO
OIIbITA — 3aCTaB/IAET USMEHATD IIPABO, KOTJja OHO He B COCTOSHUM CIIPABUTHCA C BbI-
30BaMM peanbHON >Xu3HM. Hepenko nonmuTmka, a MHOIZA TONBKO NEHUTEHIapHas
MPaKTUKa, HETIOCPENCTBEHHO BMsAET Ha IO0XKEH A YTOIOBHOTO IIPaBa, B TOM YMCIIe
U eHnTeHnuapHoro. TeM He MeHee, ObIBAeT M TAK, YTO L€/ U MPUHULMIIBI IpaBa
U TICHUTEHL[MApHOI MONUTYKY (B 60Jiee IIMPOKOM IOHVIMaHUM — YTOJIOBHOJ ITOJIM-
TVKM), OTINYAIOTCA APYT OT Apyra. Kak kakeTcs, Hofo6HOe IIPOMCXOMUT B CITydae
HaKa3aHMA B BUJe TUIIEeHNA CBOOO/IbI, KOTOPOE YaCTO IPEICTABIEHO B ITONOKEHMAX
NEHUTEHUMAPHOIO IIpaBa MHaye, YeM B CTAaTUCTUYECKMX JIaHHBIX, OTPa’KaIOIIMX
IIpYMeHeHNe YTO/IOBHO 1 IEHUTEHIIAPHOI IIOMUTUKY Ha NTpaKTukKe. OCHOBHOII Ia-
PAfIOKC, OHAKO, B TOM, UTO, HECMOTPSI Ha OTMeYaeMOe CHIDKEHIE [IPeCTYIHOCTI®,

5 http://statystyka.policja.pl/portal/st/842/47682/Postepowania_wszczete_przestepstwa_stwi-
erdzone_i_wykrywalnosc_w_latach_1999__201.html [Bxop: 12.07.2013]
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MeHNTEeHI[MapHas CICTeMa CTAHOBUTCS Bce MeHee U MeHee 3¢ dekTnBHOIL. B [Tonpure
caMblil GOJIBIION [OKA3aTeNb MPU3OHN3ALNN® U, TIPY STOM, IOCTOSIHHO yBeINYNBa-
€TCS1 YVCTIO OCY>KAEHHBIX, OKUJAIOIVX pacIpefe/eHus /i OTObIBaHNA HaKa3aHVs
B BUJE JIMIIEHNUS CBOOO/bBI/, TIOCTENIEHHO 110 YMC/IEHHOCTY MPUOIVDKASICh K YUCITY
OCY>K[I€HHBIX, OTOBIBAIOLINX HaKa3aHue B TIOpbMax. [JJlaHHast CUTyalys MOKET ObITh
BbI3BaHA HECKOJIbKMMU IIpM4MHaMu. Bo-nepBblX, ¢ Hadasa 90-X rogoB IOCTOSHHO
YBEIMYMBAETCS YUCIO IPUTOBOPOB K JIMIICHUIO CBOOOABI Ha KpaTkye Cpoku (zjo
6 MecsiLeB)®, KOTOpPbIE YaCTO BHIHOCU/IMCH B OTHOILIEHVV BUHOBHBIX B BOXK/IEHUY Me-
XaHNYECKOTO TPAHCIIOPTHOTO CPeACTBA B HETPE3BOM BUie. BO-BTOPBIX, B MOJIbCKUX
TIOPbMax OTOBIBAETCS LIEJIBII Psifi HaKa3aHWIT a/IbTepHATVBHBIX IMIIEHUIO CBOOOBI,
9TO CBUJETENBCTBYET O CTabOCTU CUCTEeMbI OTOBIBAHNMS HAaKa3aHMIl B BUJiE OTPaHU-
yeHnsa cBoboppl. OdepenHass mpobneMa — 3TO OTMEHA YC/IOBHOTO OCY>KAEHMA.
Yro/OBHBIIT KOfIEKC IPefIBUEN [iBa BUIa OTMEHBI OCBOOOX/IeHNsI OT OTOBIBaHMS Ha-
Ka3aHJI B BYJIe MUIIeHMA CBOOOMBI — (paKyIbTaTVBHBIN V1 00s13aTenbHbliL. [ocnennuii,
OJIHAKO, BBI3bIBAJI CEpPbe3Hble COMHEHS U 6bIT ocopeH KOHCTUTYIMOHHBIM CYIOM,
KOTOpBIl BbIHEC COOTBeTCTBYIollee pemteHne 17.07.2013 r., Homep gema SK 9/10
(BecTHMK 3aKOHOB, 1103. 905). KOHCTUTYLIMOHHBIN CYZ 3aABUIL, 4TO «CT. 75 § 1 3aKoHa
oT 6 nioHA 1997 1. 06 YronosHoM Kkofekce (BecTHMK 3akoHOB Ne 88, 1103. 553, ¢ n3Me-
HEHUAMM) B 9acTy, B KOTOPOJI He IPEABUANTCS BO3MOXXHOCTb OTMEHBI CYZIOM OTOBI-
BaHVA HAKa3aHMA B CUTyaly, KOTJja B OTHOLIEHNY BMHOBHOI'O IIOBTOPHO BBIHOCHUT-
Cs1 IPUTOBOP K JIMIIEHUIO CBOOOABI YC/IOBHO, IIPY COBOKYIHOCTM CMSTYAIOLIVX
00CTOSATENBCTB, He COOTBETCTBYeT CT. 45 1.1 KoHcturyunn Pecniy6mku Ilombura».
JlaHHO€ IOCTaHOB/IEHNME IPUBOAMIO K CUTYaLlMM, KOTJa CY/ibs MPaKTUYeCKM aBTOMa-
TUYECKU IO/DKEH OB OTMEHATD YCIOBHOE HaKasaHMe, eC/M OCY>KICHHBIN B TedeHIe
UCIIBITATe/IBHOTO CPOKA COBEPIIIAI AesIHIIe, aHA/IOTTYHOE TOMY, 33 KOTOpOe OBUI IIpH-
TOBOpPEH K JIMIIEHNI0 cBOOOAbI ycIoBHO. [Tpu aTOM OTCyTCTBOBaNa BO3MOXHOCTD
OLIEHUTD 11e71eCO0OPAa3HOCTD IPUMEHEHMSI TAHHON CAHKIUY B OTHOLIEHN KOHKpPeT-

6 Por. M. Melezini, Penpeccustocmv y207108H0i NOAUMUKU 8 Nepuod O0eilcmeust Ho80tl Y20108HOL
koouguxavuu (Represyjnosc polityki karnej w okresie obowigzywania nowej kodyfikacji karnej), B:
K. Krajewski (pen.), IlenanvHvie Hayku u npobnemvt cospementoti npecmyntocmu. FO6uneiinviii
cOOpHUK, 8bINYULEHHDLTI K 20008U4UHE CO OHS poxcOeHust npodeccopa Andxcest Inbepne (Nauki penalne
wobec probleméw wspodtczesnej przestgpczosci. Ksigega Jubileuszowa z okazji rocznicy urodzin profesora
Andrzeja Gaberle, Wolters Kluwer, Bapiasa 2007, c. 491.

7 S. Lelental, Gaxmuueckue u nomenyuanvHole pasmepol nepenonHeHHOCU MIOPEMHBIX yupedtcoe-
nuti. (Faktyczne i potencjalne rozmiary przeludnienia jednostek penitencjarnych, B: AkmyanvHoie npo-
6nembt yeonosHozo npasa. Ilamsamnas knuea 6 cessu ¢ 70-0tl 20008U4UHOLL CO OHA PorOeHUs npogec-
copa Andxces U. Llsapya (Aktualne problemy prawa karnego. Ksigga pamigtkowa z okazji Jubileuszu
70 Urodzin Profesora Andrzeja J. Szwarca), IlozHans 2009, c. 339-350.

8 Por. J. Skupinski, Hakasarue 6e3ycnosHozo nuuieHus: cé0600vt u miwopemuas nonynsyus 8 [onvute.
Iokazamenu npusonusayuu 6 Iomvuwe u Espone. (Kara bezwzglednego pozbawienia wolnosci i po-
pulacja wiezienna w Polsce. Wspétczynniki prizonizacji w Polsce i w Europie, B: J. Jakubowska-
-Hara, J. Skupinski (peg.), Anvmepramugst nuuieHuio c60600vt 8 NOMLCKOL Y2071068HOL NOUMUKE.
(Alternatywy pozbawienia wolnosci w polskiej polityce karnej), Scholar, Bapurasa 2009, c. 15.
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HOTO OCY>KIeHHOT0. MHOTO IOIOOHBIX C/Ty4yaeB Kacaloch KaK pa3 NbsSHBIX BOJMTe-
7eit’, KOTopble ObIIM 3ajlep>KaHbl B TeYeHNe VICIIBITATE/IbHOTO CPOKA 32 BOXKEHNUE
B HeTpe3BoM Buje. [Ipusenem npumep: B 2007 1. B oTHOMeHNUM 3 104 IbAHBIX BOOY-
Tesell ObIT BBIHECEH IPUTOBOP K HaKa3aHUIO B BUjie aOCOMIOTHOTO NIIEHNS CBOOO-
Zibl, @ B OTHOLIeHNM 65 858 — B BUJe YCIIOBHOTO INIIeHNs cBoOoxbL. TakuM o6pasom,
C OJJHOI CTOPOHBI, HA0O/TIOAATIOCD YBEeIMYEHNE YIC/Ia 3aK/TI0UEHHDIX 3a CYeT TeX, KOTro
COBCeM He 00s13aTelIbHO OBUIO M30/IMPOBATD, C PYTOil CTOPOHBI, — OIpee/ieHHOe
OrpaHNYEeHMe, NaXKe IMIIEHNE Cyfell He3aBUCUMOCTY I BhIHeCeHMH perrenmii. Kak
KaXXeTCH, 3TO ABNIAETCA XOPOLIMM IIPMMEPOM TOTO, KaK yroj0BHasA IONUTUKA — a,
TouHee, ee 3PQeKThl — NPUBOAUT K M3MeHeHMio mpapa. OcmopenHoe Koncrtm-
TYLMOHHBIM CY/IOM ITIOCTaHOBJIEHNeE NTOoTepseT cBoto cuy 9.02.2015 ropga. OvepenHas
npo6eMa, aHa/lM3upyeMas B CTaTbe, KacaeTcs IPYMEHEHMsI YCTIOBHO-TOCPOYHOTO
ocBoboxeHnA. Cepa ero npuMeHEeHNs ONPeNeAeTCs COOTBETCTBYIONIMMIU IIpa-
BOBBIMM HOPMaMI, IPAKTUKOJ IIEHUTEHIMAPHBIX CY[OB I TEM, HACKO/IbKO aKTMBHO
TIOpeMHas aiMVHUCTpanys obpaiaetcs ¢ mogobHsIMy xopararicrBamu'’. MHorme
VICCTIENOBAHMA MOATBEPXKIAIOT, YTO B IOC/IESHME TOMbI N3MEHNU/IOCHh COOTHOIIEHME
MEXy OTK/IOHeHHBIMM 11 y/IOB/IETBOPEHHBIMI XO/IaTAICTBaMM 00 YCTIOBHO-JOCPOY-
HOM OCBOOOXKIEHNN, K COXKa/IeHNIO, SIBHO He B Mo/Mb3y nocnenunx'’. EcrecTBeHHo,
3TO NPUBOAUT K TOMY, YTO MEHbUIE JIOfIefl BBIXOAUT U3 TIOPEMHBIX YYPEXIEHUIA,
B pe3y/bTaTe Yero, HeCMOTPS Ha CHIVDKEHME IIPECTYIHOCTY, II0Ka3aTe/lb IPU30HM3a-
LMV OCTAETCA BBICOKMM, @ «O4Yepe/ib» OKMAIOIINX PACIpefe/IeHNs I OTObIBaHMA
HaKasaHMA B BUJie TUIIeHNs cBo6ofbl pacTeT. KpoMe TOro, ecmu Mbl IpyMeM BO BHU-
MaHMe TO, YTO NEHUTEHUMAPHbBIE CY[bU JOCTATOYHO MHEPTHO BBIHOCAT pELICHNSA
o npumeHeHnn YO, mpakTUyecKu ITOTHOCTHIO MOMArasAch Ha TIOPEMHYIO afMIHMN-
CTpalMIo U NpeACTaBIeHHbIE €l0 0OOCHOBAHNA BHOCHMMBIX XOJIaTAlICTB, @ IPOLICHT
MHCTAHIVIOHHOTO KOHTPO/A Hap pemeHusamy o6 YJIO ABnAeTcsa He3HAYNTETbHBIM,
TO OK@XETCs, YTO PElIeHME O BBIXO[€ OCYXK[JEHHOIO M3 TIOPEMHOIO YYPEXXIEeHNs
MHOITIa MO>KEeT OBITh IIPMHATO IO BIVITHUEM CTyYaifHOM MOMUTUYEeCKI-MOTUBUPO-

® Tlo cygeGHBIM CTaTUCTMYECKUM [AHHBIM 9TU OCYXAEHHbIE COCTAB/IAIT OKONO 30% BCeX OCy-
xpeHHbIx, T. Szymanowski, Yeonosnas nonumuka u yposerv npecmynuocmu (Polityka karna i stan
przestepczosci), B: A. Marek (pen.), Cucmema yzonosnozo npasa (System prawa karnego), Tom I:
Obusue sonpocui, Bapiuasa 2010, c. 241.

10" T. Szymanowski, Yzonosnas nonumuxa u yposenv npecmynnocmu (Polityka karna i stan przes-
tepczosci), B: A. Marek (pen.), Cucmema yeonostozo npasa (System prawa karnego), Tom I: O6ujue
sonpocwl, Bapmaba 2010, c. 289.

11T, Szymanowski, Yzonosnas nonumuxa u yposenv npecmynrocmu (Polityka karna i stan przes-
tepczosci), B: A. Marek (pen.), Cucmema yzonosrozo npasa (System prawa karnego), Tom I, Obujue
sonpocwt, Bapurasa 2010, c. 289. P. Wiktorska, YenosHo-docpounoe ocsoboxncderve om ombuisarus
ocmasuieticss 4acmu HAKA3aHUst 8 6ude ULMeHUS c80600bL 8 CIyude OCYHOeHHbIX 6 803pacme 00
24 nem Ha mamepuane NpaKmuku y20106Hozo cyoa 6 2. Bnounasex (Warunkowe przedterminowe
zwolnienie z odbycia reszty kary pozbawienia wolnosci skazanych mtodocianych w orzecznictwie
sgdu penitencjarnego wlasciwego dla zaktadu karnego we Wioctawku), «ApXuB KpYMMHOIOTUI»
(»Archiwum Kryminologii”) 2007-2008, Tom XXIX-XXX, c. 763.
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BaHHOM TeHJeHIUN. CnenyeT, OTHAKO, ITOMYEPKHYTb, YTO M3MEHEHNE ITOTMUTUKUA
B OTHOLIEHVM IIPeOCTaB/IeHMsI YCTIOBHOIO OCBOOOXKHEHMsI He OBLIO CBSI3aHO HU
C KaKUMM CYLeCTBEHHBIMY M3MEHEHUsIMY 3aKOHOJATENbCTBA B 9TOM obnmactu. Ha
OCHOBAaHUM CaMbIX CBEXMX CTAaTUCTMUECKUX NAHHBIX MOXKHO NPOTHO3MPOBATD, YTO
nofo6Hast TEHIeHIVSI B TONMUTIKe BhIHeceHws peuteHuit 06 YIO B 6mmkaiiiiee Bpe-
Ms1, CKOpee BCEro, COXpaHUTCA. B kauecTBe MOCIeqHEro 06CyX/acs BOIPOC Kapa-
TE€IbHOTO IIOIIy/IN3Ma, IMPOABIAIOMIETOCA B HeHMTeHHMapHOﬂ IIOINTUKE, VI, IIpU
60ree LIMPOKOM IIOHMMAHMH, B YTONOBHOIL oymTyKe. B Ilonblue aT0 nmpocnexusa-
eTCs1 y)Ke HeCKOJIBKO JIeT. MequiTHbIi 00/IMK MPEeCTYIHOCTY pafyKaabHbIM 06pasoM
OT/IMYAETCS OT PeanbHBbIX CTATUCTUYECKMX JaHHBIX, BOIpOUYeM, KaK U KapaTe/lbHasd
MOMUTHKA OT HAayYHBIX BBIBOZIOB. KapaTenbHBIil IOMYIN3M — «3TO HEYTO Ooblilee,
YeM 37IpaBOe OIMCaHMe JeVICTBUI IOMUTHUKOB, pa3padaThIBAOIMX CTPATETUIO I10-
CJIefIOBATENIbHOTO M CYpOBOrO HaKa3aHNsA, KOTOpas Obl COOTBETCTBOBA/IA OXKUIAHM-
AIM UM MUHTYUTUBHOMY ITIOHMMAHMIO KOHCEPBATMBHO MBIC/IAIIMX PeaTbHbIX M 10-
TEHIIVa/IbHBIX M30MpaTesieil IapTuy, HaXORSLINXCS, KaK IIPaBIUJIO, C IPABOJ CTOPOHBI
HOMUTUYECKOI crieHbl. C MakpooO11eCTBEHHO TOYKY 3peHNs, TIOMYN3M, HepenKo
Ha3blBa€Mblil IIPAaBbIM PeaM3MOM, — 3TO IPEXK/Ee BCETO COLMOTEXHUYECKUIA, IUCTO
MHCTPYMCHTaHbeIi[ CHOCO6 VCIIO/Ib30BaHMA IIpaBa B IIEIAX HPI/IO6peTeHI/IH Wn Co-
XpaHE€HUA BJIACTHU. HpI/I TaKOM NOHMMaHMM OH CUYUTACTCA MHCTPYMEHTOM pe€ann3a-
LMV TTOMUTUYECKUX NHTEPECOB U JOKTPUH»'2, OTCIOfia ¥ O4€Hb IIPOCTOI MEXaHN3M
«IyTaHUsI» IPECTYMHOCTDIO. JIefiICTBYA Ha OCHOBAaHMM NPMHIUIIA «4eM IIpole AMa-
THO3, TeM IIpOllje JeYeHMe» CKIOHSIOT JI0JeN K TOMY, YTOObI PYKOBOLCTBOBAThCS
Hanbojee MPOCTHIMYU IPUYMHHBIMM CBSI3AMI . B 3aK/TI04eHIe pacCMAaTPUBAETCS 3a-
KOH 00 06pameHI/H/I C MUIAMU, CTPAAIOIINMY NCUXUIECKUMN HAPYILIEHUAMM, CO3-
JAIOLVMHA YTPO3Y I/IA KU3HU, 3[JOPOBbS MU CEKCYaIbHOMN CBOOOIBI OPYTUX JINIIL.
HecMmoTps Ha pasnuyHble MHEHMS 110 9TOMY BOIIPOCY, 23 oKTa0pst 2013 1. Celim nipu-
HSUI IIPaBUTETbCTBEHHBIN MPOEKT 3aKOHA, «XOTS U3 IATU 9KCIIEPTHBIX OIEHOK, IIPO-
BeleHHBbIX IO 3akasy AHamutudeckoro biopo Celima opucTamMm U NCUXMATPaMH,
deThIpe MMeNN SUCKBAMNGUUVPYOLNIL, a OfHa — KpUTUIeCKuit xapakrtep. IOpuctst
IIOAYE€PKMBaIN, YTO 3aKOH HapylIa€T, Ha pARy C OPyIruMu, KOHCTVITYI_II/IOHaHbeIﬁI
3aIlpeT HOBTOPHOTO HaKa3aHA 33 OJHO M TOXe IIPeCTYIUIEHNE U OTCYTCTBUA 00paT-
HOJI CMJIBI y YTONOBHOTO INpaBa. [Icuxmarpsl — TO, 4TO MPEANPUHUMAETCA TONBITKA
BbI/IaTh HaKa3aHUe 3a /iedyeHue. VI Takke To, YTO HY TMYHOCTHBIE PACCTPOIICTBA, HU
YMCTBEHHas OTCTA/NOCTb He NMOAAI0TCA JIeueHNI0. A IICUXOTepanys Nof NpUHYXe-
HIeM He UMeeT CMbICa. [leryTaThl, OfHAKO, 3TV MOMEHTHI IIPOO/IEMHBIMM HE TTOCUM-
tanu»'4. B BeIBOmax TMOJYEPKUBAETCS, YTO OIIMICAHHbIE B CTaThe M36paHHbIe BOIIPOCHI

12 T. Kaczmarek, http://www.racjonalista.pl/kk.php/s,6283 [Bxop: 16.07.2013].

13" M. Filar, Ponv cpedcme maccosotl ungdopmayuy 8 co30anuu yzpo3 u nponazaHouposanuu nomny-
nusma. (Rola mediow w kreowaniu zagroze#: i sprzyjaniu populizmowi), «ApXUB KPUMIHOTOTUI»
(»Archiwum Kryminologii”) 2007-2008, Tom XXIX-XXX, c. 490.

1 http://wyborcza.pl/1,75478,14830725,Sejm_przyjal_kontrowersyjna_ustawe_o_izolacji_nie-
bezpiecznych.html#ixzz2pEUaPbVE [Bxon: 31.12.2013].
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HeHI/ITeHLU/IapHOIU/I n yI‘O}IOBHOI?I IIOJINTUKU, CBA3AHHbIEC C HpI/IMeHeHI/[eM HaKa3aHUA
BIUfle JIMILIEHMs CBOOOMDI, MOATBEPXKAAIOT, YTO MEHUTEHIMAPHOE IIPAaBO HENCTBU-
TENbHO ABJAETCS — U JO/DKHO OBITh — IMHAMUYHBIM 1 HOBATOPCKUM. OHO TOTDKHO
pearnpoBaTh Ha HEZOCTATKY, KOTOPbIE IPOSIB/ISIIOTCS HPY Pean3alui Ha IPaKTHKe
YTOZIOBHOI U TIEHUTEHLMAPHON ITOMUTUKN. VI IIpM 9TOM JOKHO OBITH HACTONBKO
TUMOKIM, YTOOBI y IIONIMTHUKIU UMeIach CBOOOJA [eICTBII, OffHAKO 6e3 BO3MOXXHOCTI
,T_[OMI/IHI/IpOBaHI/IH.



